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PROCEDURAL HISTORY
The Student resndes within the borders of the Respondent Schoul Distnct {(hereinafter

. and had prevmusly received speclal educahon services in another county The LEA

:found the Student eligible for services under the cafegories, “Other Health Impaxred” (OHI) and

o Specrﬁc Learning Dlsabﬁlty” (SLD)

On June 5, 2013 the Kentucky Department of Education received the Petitioner Student’s

" due process hearing request. The request raised alleged violations of the child’s rights ﬁnder the

IDEIA and corresponding state regulatmns have been ongomg for the past tbree academic years.

1L

"o

Whether the LEA failed to eva]uate the child in all areas of suspected chsablhty in
vmiauon of 707 KAR 1:300;

Whether the LEA failed to adequately evaluate the child in order for him to be eligible forr
services in violation of 707 KAR 1:300; |

Whether the LEA falled to educate the child in the least restnct:ve environment, in

'Vlolatmn of 707 KAR l 350,

Whether the LEA failed to adequately develop a Behavior Intervention Plan to address

the child’s umque individual educational needs in violation of 707 KAR 1 320

. Whether the LEA fuiled to recognize the child’s parents as equal paitaers in the

. Admissions and Release Committee meeting, in vmlatlon of 707 1:340;

Whether the LEA failed to allow the parents’ request for an independent educational
evaluation, in violation of 707 KAR 1:340;
Whether the LEA failed to adequately train all service prowders who would be

responsible to 1mplement the chlld’s Individual Education Plan, in vquation of 34 CFR
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300.156 and 707 KAR 1:320; and

‘ * Whether the LEA failed to provide the child with 2 Free and Appropriate Public
Education. ' |

As required by law, the Pentzoner also proposed the following remedles which are

outlined herem because of an additional issue that arose dulmg the heanng

CL

7

‘That mdependent testing be performed in all areas of suspected d1sab1hty at the LEA’s
- ,expense |

- That a Functional Behavior Assessment be performed by a qualified and independent

bebavioralist who can assist in developing a Behavior Intervention Plan at LEA expense,

That the LEA contract with an mdependent agency to conduet an assistive technology

evaluatlon,

- That the child be offered related services, to allow the ciuld to be more somally

: producﬂve In the school envnronment

’Ihat the IEP be implemented in the child’é neighborhood schooi

That the chﬂd be awarded three years of compensatory educat:on for demal of FAPE

| dtm.ug the three years in questlon, and

That the parents receive reasonable attorney fees.

Two addmonal remedies were permitted to be added to the original hearing request. These are:

.'9.7

10.

That the Petmoner be reimbursed for the evaluation performed by Federici; and
That the Peuuoner be reimbursed for pnvate school expenses

Following several pre-hearing _couferenoes, an unsuccessful attempt at mediation and a

continuance requested by the Petitioner, the undersigned conducted 2 hearing on March 18, 19,
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20 and My 14-15, 2_014.' The Petitioner movéd orally for permission to amend th requested
= N remodies to include rcmbursement for expenses related to tmtlon and transPortatmn, to which
the Respondent ob;ected on grotmds that it was too late to do s0. At the conclusion of |
presentatlon of i its prima fame case, the Pef:moner also movcd for a directed verdict, on grounds
| ; that the LEA had not responded to the due process hearmg request in 3 manner that comports
| with the requirements of 34 CFR 300.508(c). After cons;denng the Motmn for Directed Verdict,
. he Hearing Officer overruled the mot_'lon on March 20, 720 14. TR 695-698. Anticipating a.
- motion for default judgment, the ‘Hearing Officer also denied that. TR 698-699. Ruling on the .
' Petitioner’s fnotion to amend the requested remedics to include tuition and n‘ahsportaﬁon'
-expense rexmbursement, the Hearing Officer sustamed the oral motiozn. TR 699—702
NOTE: The Hearing Oﬂ'icer, in a pre-hearmg order, requlred the parties to establish a set
of Joint Exhibits, to Whlch both parties agreed. The parties were also glven the
: 0pportumty to introduce additional exhibits about which they could nof agree. The
- Exhibits labeled RA through RE are actually the Joint Exhibits. The Petmoner also
'submltted nine separate exhibits, labeled P1 through P9
| FACT FINDINGS
1. The Student was adopted as an iﬁfant by his parents through an agency in the
- TR 34. The famﬂy has limited knowledge of the medlcal history

of the blologlcal parents, ﬂie Student’s prenaal care or his birth. According to a 2008

evaluauon, however the Student was ‘_
o _. There is presumed fetal exposure to [NERNG_GS . [The

Student] was a term baby born by - JThe Student’s] neonatal
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course was thought to be unremarkable.” P3 at23.

The Student has a long history of social skills deﬁcfts, anxiety, and i)éhaﬁoml

iséum, as well as délays in dévelopmeht of gross motor skills, and academic

difficulties, going back at least as far as kmdergartem See, e.g., P3. He also had
speech and language dlfﬁculues A LCSW who has worked with the Student ina cl:mcal

setting, but not in class, has also reported anxiety. TR 357.

- A 2009 evaluation, con_dﬁ_cted when tile Stadent was 7 years, 9 months of age,
_showed‘ BUMeErous ongoing deficits aﬁd some gains from previous testing. P4. On
the oné hand, the examiner found the Student o have low average verbal finctioning -

-(_Std. Score 88),_ average.no;werbgl' réasoning (Std. Score 95) ansc‘lvlaw average spatial -
proccssing (Std. Score 84). Some areas examined showed that the Student has
dysgraphla, selective mutism and significant deficits in working memory. On the other

| ‘hand, the Student did actually speak more than at prior evaluatlons and demonstrated
good visual reasoning and visual memory abilities. It was also reported that the Student - |
has éxhib_ited increased éggreéﬁion aﬁd oppositional &eﬁant behaviors, which were

‘thought to occur most oﬁen in situations where f‘struéuzre is changed, if there are
expecter_d social demands, orheis dverly stimula " P4 at 29. The evaluation was
 shared with ;:he LEA.

The writer of the March 2009 evalnation report found that the Student did not meet
| the IDEA eligibility criteria for an Expresswe Language Disorder, nor did the

Student meet the cntena for Autism Spectrum D:sorder. P4 at 29. This was true,

despite the existence of adaptive behavior fest scores that indicated major delays in
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| socialization. |
-A The.Student’s full scale IQ scofes range from 72-87. P4 at 33-34. This is in the low
| _ avcmge range and has remained consistent over the years.
In Ap‘ril of 2010, rthe parents requested sdditional assessment m the area of reading
because of éoncérns- that the Student may l?ave dyslexia. TR 58. The parents did not
~ reject the assessment performed by the LEA. Rather they asked for an additional
assessment which was performed by a different school psychologist than the one who
performed the earlier assessment. TR 1388-89.
| - The Student’s 4/23/2010 Individual Education Prom' (“IEP™) cbntains goals -that'
~are not measurable. RA 12-13. At that time, the Sfudent exhibited a mild articulétion
delay, but fluency and voice skills were not a concem.' RA 10. One of the Stﬁdent’s
measurable annual goals nevertheless foqused on voice skills and articulation, without
any indication of how it would be determined whether or not the Studént had made |
" progress on the goal.
The._Student also had difficulty staying on task. RA 10-11. The goal o address
B this issue required the Student to explain and describe things that seem related to being a
good citizen, so to speak, and to lea;'n to follow routines with minimal supervision. RA
12. 'il;e Smdent- was to receive direct instruction, have assignments broken into smaller
unlits, use organizers and have only the necéssary materials out, but nothing describesl
how the Student’s success or failure or progress will be assessed. RA 13.
- The Student’s parent had reported that tﬁe Student was exhibiﬁng at risk levels of

agg:ession and clinically significant levels of withdrawal. At school, however, teachers
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reported that extemaliiing problems were w1thm normal limits at school and that the
" Studeni is no longer aggresswc to seif or others.” RA 11, emphas:s added. Tins Would
suggest a h1$t01y of some aggressive behavmrs A goal that may have been an attempt to
address such behavmrs mdicates that the Student “will demonstrate social interaction
' skﬂls work and play collaborauvely in large and small groups and use appropriate means
| to express needs, wants and feelings.” As written, as long as the Student demonstrated
.any social interaction skills, thﬁt goal may be said to have been achieved. No ;hort term
benchmarks are provided in the IEP and no indication of how to measure the annual goal
is provided. What is “appropriate? Is it sufficient to do this -onc.e?
A di')cu.[nent identifying itself as a Behavior Intervention Plan addresses only the
issues of atténtion, t_‘ollovﬁng directions, task coméletion and drganizational skills,
‘RA 16. It does not address any form of social skills'lraining.'
As of 9/212010, the Student roceived services for OH dus to ADHD and specch
| language impairment. RA 8. The parents requested addiﬁonal services be .provideci in
reading, and that accominodations be provided in the areas dffeading, writing and math,
asa result of some testing performed by an outside specialjst at the request of the parents.
The Student, a third grader, was reamng at the second grade level at that time. The
- parents also requesfed assistance for dysgraphia. The conference summéry seems to
suggest that, although the Student was classified as eligible under OHI and had executive
. function deﬁczts, the only changes needed were to utilize technologles to accommodate
the Student’s needs for reading and to allow the spelling sounds to be sent home _

whenever the parents requested it. RA 8-9. The parents were not comfortable with
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- 100

11,

12.

13,

14.

leaving thmgs that way unless another meetmg was to be held soon. RA 9.

On 10/4/2(}10 the Student was determmed to have a speechllanguage nnpmrment.

- RA34.

A month Iater, on 1111512010 the ARC met to dlscuss new reports and to review

data due to concerns about the Student’s readlng and wntmg, and determmed that

~ the Student was not makmg suﬁiclent progress. RA 43, The Student quahﬁed for

servzces for Specific Learning Dlsabxllty (SLD) in the areas of Ieadmg ﬂuency and written

'- 'expressmn RA 37-44 54 This detenmnauon took into- account the results at school and

the amount of extra support the Student was recelvmg at home and ﬁ'om outsxde agencies
The 4/23/2010 [EP was amended to address these concerns though the goals are still not

measurable as written,

~ The parent again raised the issue of aggression at hon‘:e. RA43. A teacher also
. indicated that the Student was exhibiting emottonal dlﬂiculnes These concems were -
'dlscussed but the [EP does not reflect any changes to address behawor or aggressmn

: At the end of fourth grade, the Student contmued to exhlblt delays in expressive

Ianguage, pragmatlc langnage skills and art:culatmn skills, but had raade progress, )

~ and was alse found to have made progress in mteraetmg wnth peers, but not wnth his

regular educatlon teacher RA 59.60. Although the Student had also made progress in
readmg ﬂuency,- was still reading at the 2.7 grade level
The student’s fourth grade teachers for the 2010-2011 school year were not familiar .

with the term functmnai behavior assessment and believed there were no conslstent

trzggers to the Student’s behamors. TR 582-585, 626. One of the Student’s fourth
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15.

i6.

17

18,

grade teachers reported that the Stadent’s Behaviors were so out of control at the -

beginnjng of that year that the focus was on behavior and not academics. TR 598-599.

' An TEP developed for the fifth grade year, meluded goals for artlcnlatmn, class

parhclpatmn, attentlve listening, developmeni of basic mampuiatxve skﬂ]s, wntmg, '

good sportsmansth and conflict resolution skills, organizational skills, followmg

directions, and readmg with expression. RA 62-66. The goals in this IEP were

written in a manner that would allow progress on them to be assessed.

~The BIP was revised to include not only organizaﬁon_ issues but also social

competence skills. RA 71. Of particular priority were difficulty with expressing wants,

- needs and feelings and difficulty identifyihg ways to handle and manage stress and

frustration. .

Most of the Supplementary Aids and Services in the IEP developed for the fifth |

'grade year centered around task completion and staying focused, but a few could

also be said to relate to as:sistance with managing behaviors. RA 89. The
supplementary aids and services that might support behavior management it_léiuded using

behavior charts for rewards, preferential seating, no peer graders, and allowing structured

‘breaks to assist attention and focus.

A meeting of the ARC on 9/26/2011 resulted in a referral for emotional behavioral
assessment and revision of the IEP. RA 100. The Student had already been suspended
for two days for making sexual comments and it was decided that the BIP needed

revision. ¥t was also suggested that bénchmarks should be added at that time to the IEP.

The .Speciaﬂy Designed Instruction, slthough more detailed than prior IEPs, is not
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19.

20.

oL

22,

special or unique to the needs of the Student, at least in some jnstances. Examples of this -

ﬁndmg mclude such things as: teach capxtal:zatmn, overa!l orgamzauon, punctuation and

. spelling, teach the Student to listen to the 1deas of others or to join in a group, or to write
: a complete sentence, oi: to look at the speake:r.‘ Some, but not all, of the_ goals on the IEP , |
~ are measurable. RA 116—1:20.' | | |
: The ARC decided to provide additional supports to the Student in less structured ‘

_ _,settmgs Addltlonai adult supervision and supports were prowded on the playground and

in the cafeteria. TR 887-88, 890. One to one superwsmn was not prov1ded

One of the Student’s teachers reported that the Student’s mappropmte behaviors

_ -occurred as many as 5 tllll&ﬂ in a 50 minute block. RA 100. These behaviors occurred |

despite having as many as four adults supervising the Student and the Student’s peers.

‘RA- 110.

For the first time, on October 5, 2011, the ARC.discussed-co_llecting data to attempt :
to identify aﬁtecedents, 'belh'aviors and cons_eqniencé# of the Student’s inappropriate
| b'eh‘aviors. RA 109. Teachers begau to collect data on behaviors to try to aso‘ertaiﬁ what

-preceded the behaviors and what the fonctions of ﬂIOSC behavxors might be for the

Student. TR 801. 'I'he data collected, however, dces describe what the Student did, but
not the antecedents or consequences and certainly not the functions of the behaviors for '
the Student, nor was there data-based discussion of functions by the ARC . RC 17-23.
The ARC subsequently determined that the Student has an emotional behavioral
disorder that adversely affecm educational performance. RA 131, 135. The Student

was also determined fo have continued eligibility under OHI, due to ADHD. RA 133-
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23

24.

25.

26.

134. These determinations resulted from a psychoeducational evaiuanon conducted by

the school psychologist. RB 57-79. She presented her ﬁudmgs to the ARC, which then
concluded that the Student required the additional supports of the special class plaoement

: RA125-36 138—51

By the middle of the Student’s fifth grade year, at least one teacher believed that the

Student required constant adult supervision. RA 143,
During the middle of the Student’s fifth grade year, the .Student changed schools

- within the school district, following a hespitalization in December. .See RA 103 and

125. The hdspitalization followed a suspension and court proceedings. P6, TR 737-738.
'ﬁm Student had engaged in behaviors that caused concern for the safety of another
student.

A school psychologist conducted a psychoeducational evaluation and presented her

ﬁndmgs to the ARC, which led to ARC to determine that the Student qualified for

‘services for EBD. RB 57-59.

- Changes were made to the IEP to begin on 218/2012 and to provide more structure

in a special (formerly EBD) classroom. RA 143 This [EP documents that the Student
stlll siruggles with art;culanon and may use a mumbled or “weird” voice. RA 152. It was
also noted that the Student is either totally silent or talking nonstop, often speaking
repetiﬁveiy, or explicitly sexual in nature, RA 154. The Student appeared to engage in
such behaviors to provoke negative consequences and also refused to accept positive
feedback. Id. The ARC agreed that the Student requmed the additional supports of the

speclal cIassroom TR 892, 894.
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27.

- 28.

29.

The Stndent’s educational setting was in 2 more restrictive phcemeﬁt after the move

from ene school to another in 2012. Prior to the move, the Student spent 305 minutes

per week in the regular educatlon classroom and after the move, 6o time was in the

regular education classr.oom RA 90-91 RA 160 From that point on; the Student never

'retumed to a regular education classroom setting while enrolled in schools of the LEA.
In making the chimge to full time special class, the ARC considered the potential
‘harmful effect upon the Student. RA143. The Student’s mother expressed the concemn

.that the Student may see the move as another fa;lure The other ARC members decided

that the teachers would work to make the Student feel comfortable and welcomed in the
class.

The LEA also collected data for Spring of the 2011-2012 school year, See RC 79,

. The data collected here is in the same format as the data collected in the 2010-2011
| school year.. Both suffer from scoring systems that make the information not very useful.

- For both years, the highest score was a 4 for the day and the lowest wasa 1. In order to

carn a 4, the Student had to satisfy the criteria for working with others and attitude and

task completion and expressing feelings appfopﬁaxely. For anything less than a 4, one is

left to woqder about which area the Student was not comﬁleigly successful. Also,
because multiple goals were as-sessed on a single chart, it is not possible to ascertain the
Student’s actual -proéress on these goals. As sho‘v#n, for example, on RC 79, the Student
received a score of 3 on 4/20, with a notation that the Student was “not on task” and had

to be “redirected several times.” This would suggest a score of 2 or 3 for task completion

alone that day. How did the Student perform in the other three arcas? I he scored 2 4 in
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30.

31.

32

all of them, his overall average for the day-shouidr have been hlgher than 75%. If not,
what happened? _ o |

RC 86a-f at least show behawors one per Page or chart, with data recorded
approxmately once per week The data on these pages, wlnle not useful for an FBA type .

analysm do allow one to see each area of concern separately Itis easy to see that the

‘Student remained in the appropnate area more consistently than he worked cooperatively

with others. _

The_2/8f2012 IEP shows that the Student tvas stillrreading at the beginning second |
grade level, for purposes_ot‘ improﬁng reading flaency. RA 158. The gbals on this
IEP are greatly irnproved as compared to prior [EPs, in ten’ns-of measurability.

A mew BIP was developed hecause of the sexual comments mappropnate language
to others and talking about subject matter appropriate for the Student’s age or the

school setting. RA 162 H is not clear whether this BIP was ever xmplemented because

i the conference summary does not mentlen 1t, nor does i it mdlcate whether the BIP was
_accepted by the ARC,

~ Although the ARC met on Apnl 20, 2012 to plan for the Student’s transmon to

- middle school and to revise the IEI’ for the follnwmg year, the Student was home
.schooled for the Fall semester of the s:xth grade year See RA 170 181 and TR 172..

- The service plan stafes that the parents elected to reject the IEP and FAPE and to enroli

the Student in a pnvaie school settmg (home sehool) at their own- 1 expense, makmg the

| Student mehglble for many semces that could have been prowded A service plan

signed by the parent acknowledging this is not contained in the evidentiary record, and '
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33.

34,
35.

© 36.

37.

38.

although coﬁfemnce summary notes for the 9/17/2012 ARC meeting indicate that the
parent discussed her reasons for deciding to home school the Student, the rationale is not
in the summary notes. RA 190

Thc Student returned to the pubhc school setting for the Sprmg of the su:th grade
year and, after a permd of six or seven weeks was moved to another school within
the school district. P§. The Student’s placement was again the special class. RA

201.The Studex;t was also Sﬁspended for two days and Child Protective Services was

~ contacted, and that agency contacted the parenis, because of the Student’s behaviors at

schcol. The decision to change schools was made, due to safety concem.§ for another
ls_tlt_tdent, by a committee chalred bf/ ﬁe assistant superintendent of the _LEA’ 8 Board of
Education, with no input from the ARC or .from parents.

A “team” met on February 27,2013 to dlscuss the lnstory of the Student’s
hehavnors. RE 79. Neither the ARC as 2 whole nor the parents were part of this team.
The Student recelved a two day out of school suspension for profanity, valgarity,
pornography beginning 3/14/2013. RE 41,

Also on March 14, 2013, a teani, again not including the full ARC or even the

parents, met to discuss serious threats to staff, with the result that another twe day

suspension, beginning March 15, 2013. RE 85-87.

Upon the Student’s return to public school, it was decided by the ARC that it would
be necessary to provide all but 45 minutes per week of instraction in the special
classroom, with the remaining 45 minutes in the resource room. RA 211.

The LEA collected data on various IEP goals, especially those related fo social
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39.

4.

41. .

42.

inieractions, in the Spring of 2013. RC 104-113. These data, like the data fiom the

prior two yeé.r.s provide summary infénnaﬁon, and, like the 201 1-2012 school year data,

" give mformatlon about each goal or task mdmdually Summaly data for each separate

' area of concern, collected while the Student attended schooIs of the LEA, seem to show

€xireme variability in performance RC 108-113. However, the summary data shown on

RC 104-107 were collected while the Studcnt received Homebound servicés and are not

‘representative of how the Student would perfcfm on a typical school day,

The LEA aiso collected data on vanous social behavmrs, by date and time of day.

RC-115-145. This allows one to see much more clearly if time of day, subject matter,

less structured time, etc. may impact Student behaviors. Although not immediately

obvious, the data could also be used to see if day of the week made a difference, such as

Monday (after a weekend?), or Friday (tired‘?) Data collected this way is much more -
mformatxve than that collected for the 201 0-2912 school years.

The LEA prepared a behavzor occurrence scatterplot, showing dat%, time of day.

~and type of behav;or exhibited by the Student during the 2012-2013 schaol year,

between March 25, 2013 and April 30,2013, RA 295-296, RC 201-202.

. The Student received a two day out of school suspension for threats fo a teacher, to

begin after school on April 22, 2013 and end before school on April 24,2013, RE 91,

For the first time, on April 24, 2013, the LEA asks, “Triggers? What are they?” RE

- 95. The LEA got close, but never quite collected data that would allow one to answer .

these questions.

The Student’s aggressive behaviors towards others resulted in five of six half hour
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43,

45.

46,

blocks of time spent by the Student in seclusion in a small r_oi)m on April 25-26,

2013. RA 295. The sixth block of time spent in seclusion occurred on April 25% and was.

' due to rupning that led to concerns for the Student’s safety and whereabouts.

On April 29, 2013, the Student spent virtually the entire day in either teacher
directed time away or seclusion in a small room, with the majbrity in seclusion. RA
295. Although three such blocks of time were for running and safety concerns, the rest

were for physicél aggression or physical aggression plus threatening comments. The

~ Student spent four of ten half hour blocks int seclusion, and a fifth in teacher directed time ,
~ away, before leaving school at mid-day to be hospitalized on April 30, 2013. Wlﬁle in

the seclusion room, the Student had sufﬁcieﬁt time to write all over the walls.

Also on Apnl 30, 2013, the Student was suspended for May 1 and 2, 2013 as a result
of writing obscenities and threats to a female student on the wall of the seclﬁsion
room and for writing a story that was threateliing in nature. RE 108. |

By May 6, 2013, the Student was on homeboun&lhomg hospital per the

rec':omhmnda_ﬁon of a treating physician. RA at 215, The Student continued on.

- . homebound for the remainder of the school year due to anxiety and received two hours

per week of educational serviqes from May 1, 2013 through the end of the school year.
RAat219, TR 1426. | '

In the Summer of 2013, UMM, Psy.D., cvaluated the Student. See, P9,
Based upon eﬁensive testing, - diagnosed the Student with Cognitive Disorder ~
NOS, Pervasive Developmental Disorder NOS, Severe Mixed Receptive-Expressive.

Language Disorder, Learning Disorder NOS, Develobmental Reading Disorder, Disorder
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47.

48.

49.

50.

of Written Expressxon, Mathematics storder Developmenl‘al Motor Coordination
Disorder/Visual-Motor Dysgraphia, Orgamc Moodeifecuve Disorder with Brief

Reactive Psychotlc episodes, and a history of Selective Mutism. P9 at 102-103. Dr.

Federici also found the Student to have low average intellectual functioning, static.

Encephalopaihy/{mpahrhents in frontal executive functioning, possibie subcortical

ﬁ_eurological difficulties related to high risk pre- and post-natal factors, and motor and

_ sensory dyspraxias. P9, 103. Although several of mdiagnoses reflect

findings similar to those of the LEA, the LEA has rejected ‘ report due to differences

between medical uses and educatlonal uses of test results as well as the fact that J§used

~out ofdate tests. See TR 916-917, 933, 1342, 1354»-1358

mha_s cxtensive experience in working with children in institutional setting in
SNERNRRNEER countries and has assumed that the Student was exposed to
similar conditions as these he has s.een. TR 381-384. In{ifwritten report, SEEG
stated, “There is absolutely and unequivoéally 00 question that {thé Suident] was exposed
to unspecified high risk pre- and post-natal factors which have affected brain growth and
development.” P9 at 94, The record contams no mports of medical testing to support t]:us

conclus;on

- At the hearing, the parents also requested reimbursement for the cost of the

evaluation by QI and for ti'ansportaﬁon expenses. TR 311. These expenses

include $3,000.00 for the evaluation, $150 for a hotel, and mileage. TR 313.

The Student began the year receiving homebound services, RA 225,

~ Atan ARC meeting on 101312013 a functmnal behavioral assessment was again

Page 17 of 42




- 5L

52.

53.

discussed but had not been conducted. RA at232. The possibility of eligibility for

auusm and social skills training for children with autism were also d15cussed. It was

determmed, hnwever that the Student would receive the same semces whether the

_ category of dmabxlxty was EBD or Autism, RA at 233—234 The LEA requested releases

from the parcnts in order to enable the LEA to obtam current information from outside

~ service prov;ders. RA at 235.

The LEA did present a draft BIP that appears to mcorporate the most recent

.....

behavmral concems, but it appears to have been based upon anecdotal reports of
'\'h

; teacher observatlon and not ona systematxc evaluation oﬂ.the Student’s- behavnors

"RA at 261-276 The Smdent s mother was eoncemed that the proposed behawor plan
contained strategles for reactmg to mappropna,te behavmrs but not strategies for

_ prevemmg such behaviors. TR 198-199. |

 The Student’s mother attended the October 3, 2013 ARC meeting and siéned that |

~ she attended but added a note statlng, “attended but not necessarily agreemg to new

IEP.” RA 236. The ARC con31dered and made changes to the proposed IEP for the

2013-2014 school year on the basm of mformatmn provided by the parents RA 249, TR

1411 1412 .

The LEA has a:l_su %repared scatter plots to show the Student’s progress toward
academic IE; goals duﬁng the Spring of the Student’s sixth grade year and Fall of
the seventh grade year, but some of the data shown is iﬁdecipi:erable. RA 277-294.

Data for the Spring of Sixth grade, with one exception, contains roughly one data point

. per week. In looking at RA 277, one can see that given some unknown number of
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54.

35.

oppornmifies the weék of -2l4/2013, the Student supported the main idea of a wntmg with

three or more details. The followin‘g week, the Student did this perfectly. Were there the

same number of opportunities for success each week? Was the Student successful one

time out of three in week one and successﬁﬁ one fime out of one opportmuty in weck

'two? Also weeks one and thiree are identical (33% success) and t‘wc and four are

identical (100% success). Week five j Just happens to be the same as mathematlcal

average of the prior four weeks, with a reported 67% success. There are many ways to

arrive at an average of 67% and the summary of the data, as shown here is not truly

informative. Both RA 277 and 278 seem to show thﬁt the Student is doing the work, and

capable of it, or just not doing it. RA 279,280, 282 seem to show that the Student does

. use correct spelling and cosrect phonetic spelling most of the time, as well as correct

_punctuation at the end of sentences, regardless of how many opportunities are given

during a week. Whether or not the Student writes in complete sentences or uses correct
punctuation at the beginning of sentences shows more variability, though it is in‘teresting '
to note that the Student was least successful in _bdth tasks durmg the same week. RA 281,
283. Data for the Fall, 2013 scl_moi year shows only two, and sometimes three data

poinis over a two to three week period in September, 2013, RA 285-290.

- The parents pla_éed the Student in the MEENEMNGCNGENENNP, - private school in

DR, ;s of November 18, 2013. TR 312, TR 1426. The parents informed the
LEA of their dissatisfaction with the proposed IEP for 2013-201 4, with specific concems '
 stated and mformed the LEA. that they would be enrolling the Student atiiih. RD 74.

The parents requested reimbursement for private educational expenses, which the
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56.

57.

58.
59.

" 60.

61,

 LEA rejected in a letter dated November 25, 2013. RD 74, RE 115. The tuition

expense for the 2013-2014 school year totals $16,100. TR 313. if the Student had
attended for the fuil schiool year the tumon Wouid have been $25 000, In addmon, the

parents also must tnmsport the Student to the school For the 2(}13-2014 school year, the

parents are also requesting nuleage reunbursement for 8000 mlies TR 313 At 50 rmles

per Tound trip, with two round tnps per day, reimbursement is requested for transportauon
for 80 school days. For the pamal school year, the tuition and tlansportanon total estimate
is apprommately $20 000.00. For a full school year costs would be between $32 000.00
and $33,000. 00. | |

A the time of the Hearing, ‘fhé Stu’denf attended school at the—
ARSI TR 492, o | |

W uses an Applied Behavioral Amalysis (ABA) approach to teach students with

*

- autism and developmental disabilities. TR 490.

At R, the Student receives one-to-one teaching and had some flexibility as to
when some tasks must be completed during the school day. TR 497-498.

The Student exhibits non-compllance atiiil. TR 498. Aggression was also an issue

' four times during a period just over a week long, TR'498-499.
__ - has identified probablr_, triggers for some of the Student’s behaviors, for
| example, the room becoming too crowded or too loud. TR 499 -has been
‘ teaching the Student to ask for permission to take a wa]k in those clrcumstances and has
- someone accompany the Student _for a few minute walk in the school. TR 500.

- reports less non-compliance and less aggression, but has taken no data to

Page 20 of 42




document this. TR 503-504, 509. Teachers work with the Stqdent one-to-one. |
. 62. W is not a KY certified school and not all teachers are certified to teach in KY.
TR 505.

BURDEN OF PROOF

it has been clearly established that the party seeking relief has the burden of proof in

administrative hearipgs brought under 20 USCS §§ 1400 e. seq., otherwise known as the IDEA. |

See, Shaffer v. Weast, 126 S.Ct. 528 (US, 2005) (Hdldjng that the burden of persuasion in an
. ‘EjEA case falls where it usually falls, upon the party secking relief), Tn addition, KRS
13B.090(7) informs us that Kentucky folloWs the fedgral rule and spells out the level of proof
' _requjred‘ to mect the burden of persuasion; stating as follows:

I all administrative hearings, unless otherwise provided by statute or federal law,
the party proposing the agency take action or grant a benefit has the burden to
show-the propriety of the agency action or entitlement to the benefit sought. The
‘agency has the burden fo show the propriety of a penalty imposed or the removal
of a benefit previously granted. The party asserting an affirmative defense has the
burden to establish that defense. The party with the burden of proof on any issue
has the burden of going forward and the ultimate burden of persuasion as to that
issue. The uitimate burden of persuasion in all administrative hearings is met by a
preponderance of evidence in the record. Failure to meet the burden of proof is
grounds for a recommended order from the hearing officer.

The Petitioner must therefore show by a preponderance of the evidence jri the record that he is
“entitled to relief on each issue, because the alleged failures of the LEA.

DISCUSSION OF THE ISSUES

1. DID THE LEA FAIL TO EVALUATE THE CHILD IN ALL AREAS OF SUSPECTED

DISABILITY IN VIOLATION OF 707 KAR 1:300?

[THE CHILD] TO BE ELIGIBLE FOR SERVICES IN VIOLATION OF 707 KAR
1:300? -
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Because these two issues appear to address the samc questions, they are discussed

simultanequsly herein. 707 KAR 1:300 Section 4 provides:

10)  The child shali be assessed in alf areas related to the suspected disability,
including, if appropriate, health, vision, hearing, social and emotional status, -
general intelligence, academic performance, communicative status, and motor

~ abilities. ' :

(11}  The evaluation shall be sufficiently comprehensive to identify all the

child’s special education and related services needs, whether commonly linked to
the disability category in which the child has been classified. : :

Ffa student » after evaluation is identified as having “Emotiona.labehavioral disability" or

"EBD," it means that a child, when provided with interventions to meet instructional and social-

emotional needs, continues to exhibit one (1) or more of the following, when compared to the

child’s peer and cultural reference groups, across settings, over a long peﬁod of time and to a

marked degree:

1. Severe deficits in social competence or appropriate behavior which cause an inability
to build or maintain satisfactory interpersonal relationships with adults or peers:

- 2. Severe deficits in academic performance which are not commensurate with the
student's ability level and are not solely 2 result of intellectual, sensory, or other health
factors but are related to the child's social-emotional problem; :

3. A general pervasive mood of unhappiness or depression; or

4. A tendency to develop physical symptoms or fears associated with personal or schoo}
problems. : '

This term does not apply to children who display isolated (not necessarily one (1)) inappropriate

behaviors that are the result of willful, intentional, or wanton actions unless it is determined

through the evaluations process that the child docs have an emotional-behavioral disability. 707

KAR 1:002, emphasis added,
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Even those students who are aﬂvancmg from grade to grade are protected by -
1dent1ﬁcat10n and evaluahon reqmrements Board of Education of Fayette Caunty K¥v. LM,
478 F.3d 307 (6 Cll'. 2007). In L. M., the Court of Appeals for the Sixth Circuit addressed the -
L ouesﬁon of :whether faiture of a schooirdisu-ief to refer a child for eveluatioe; a child find |
procedural requirerdenf, resulted in sﬁbstantiire_harm fo the eﬁideet. In a&optiﬁg the standard fox‘f '
procedural violations that cause substantzve harm, first set forth in Clay 7, v. Walton Caunry Sch.
- Dist., 952 F. Supp 817, 823 (M.D.Ga. 1997), the L M court stated that a claimant must show that
| school officials overlooked clear sxgns of d15ab1hty and were neghgent in faxlmg to order testmg
or that there was no rational justification for not deeldlng to evaluate LM, at page 3 13.
| The fact that the Student was. advancmg fnom grade to grade would not save thie school

| dlStI‘lCt ﬁ'om an adverse ruling, if clear signs of dlsablhty were 1gnored. At ihe same time, .
however the school dlstn(:t can only be held accountable for facts it knew‘ or should have known,
inthe cucumstanees before it. The Court of Appeals for the FIISt Cmcmt addressed. ﬂ'llS issue in
Roland M. v. Concord School Cammrﬂee, 910 F.3d 983 .(1* Cir. 1990) In RalandM the
“appellate court considered the case of a student known to have dlsabllltles In evaluaung the

' appropnateness of an IEP for the student, the court said that actions of school systems cannot be
_;udged exeluswelymhmdsxght. 1d, atp. 992. |
Emetmnal Behawoﬂ Disorder. ‘I‘he LEA knew and had reason to know that the

Student had behaworal issues, FF 2, 3. The Student had long term behavioral issues, both at

* home and at school. The LEA, however did not conduct any analys:s -of the Student’s behawors

durmg the 2010-201 1 school year which would a[low it to determine if, or the extent to whlch,

" these had adverse unpact on the Student’s educational perfonnance In fact, the Student’
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‘ tcccﬁers were not familiar witﬁ é.funcﬁoﬁai behavioral assessment. FF 14. No recommendation
| was made by tﬁe ARC to ecaluaie ‘the Student for an emctioual;behavioral disorder despite the
fact that at the. begmmng of the fourth grade year, the Student’s behawom were. 50’ out of oontml
' ;that the teachers focused on behaviors and not on academics. FFi4 | '
Durmg the Student’s fifth grade year, the ARC did conduct an evaluauon of the Student’s. ) |
| Emotional Behaworal status.. FF 18, 20, 22. Changes were made to the IEP to begin on February
. 8,2012. FF 26. These changes reflect the ARC’s finding that the Studenx did qualify for
| services under the category of Emotional behavioral Disability; FF 22. No functional behavioral
| assessment was performed during the fifth grade year, although teachers did collect some data
about theVS’cudcnt’s behaviors, FF 21 29.- Some of the ﬂata ccllccted'were not very uscﬁll
because, as stated, muluple areas of concern were collapsed together, making it 1mpossxble fo
‘know what was really going on. FF 29 Other data showed each area of concern separately, bui
" no attempt was made to 1dent|i3r antecedents of inappropriate bebaviors or rewards (ﬁmctlons) to.
- the Student for engaging in such behawors FF 29.- _
. The Student was home-schooled for the first half of the sixth grade year, 20122013, FF
32. Within six or seven weeks ofmg to school during the second balf of the 2012-2013
school year, the Student was suspended for two days. FF 33 Data was collected during this
penod and, although the behaworal data was considerably more informative than data previously
collected, it still was not collected in a manner that would allow the ARC {o see antecedents to,
‘.or functions of; the inappropriate Student behaviors. FF 38,39. The documentary evidence
shows that not until April 24, 2013, virtually the end of the Student’s sixth grade year, did the

ARC ask these questions. FF 41. o
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For the scﬁool years 2010-20_1 1,201 1—2ﬁ12 and the sé;:ond h'alf.of the 2012-2013, the
| LEA failed to properly evaluate the emotional behavioral s‘mtll-ls‘of the Student. The LEA did,
- however, begin to systematically collect behgvioral data in the latter part of the 2012-2013 school
- year. If the Student had remained in school, however, ti:te ARC may have made additional
‘recommendations for revisions to the Smdegt’s behavioral management plan. | |

- Autism., The Petitioner also believes the Student should have beén evaluated for

cligibility for services in the category of autism. See Petitioner’s Closing Argument, at 10. By
definition, for‘ purposes of the !DEA,
(1)  Autismmeans a developmental djsability significantly affecting verbal and
~ nonverbal communication and social interaction, generally evident before age
three, that adversely affects a child's educational performance, Other
characteristics often associated with autism are engagement in repetitive activities
. and stereotyped movements, resistance to environmental change or change in
daily routines, and unusual responses 0 sensory experiences. T :
. (ii) Autism does not apply if a child's educational performance is adversely
- affected primarily because the child has an emotional disturbance, as defined in
- paragraph (c)(4) of this section, - ‘
34 CFR § 300.8(c)(1).
Early evaluations speciﬁcally stated that the Student did not quahfy for services for
autism. FF4. Autism was not considered again untjl after the Federici evaluation during the
Summer of 2013. FF 46. The Federici evaluation, however, included test instruments that were
out of date and which had been ré-nnnned, some of them more than once. FF 46. Kentucky law
requires that Assessment tools used shall be technically sound instruments that may assess the
relative contribution of cognitive and behavioral factors, in addition to physical or developmental

factors. 707 KAR 1:300 Section 4(12). - The LEA did not accept the report of Federici, especially
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with respect to autism, both because of thé definition cited herein above and because of the
' testing issues. FF 46, ﬁc ARC did, however, decfde in a meeting on October 3; 2013, that the
Student would receive the same services, whether classified as EBD or Autistic. FF 50.
Having determined that the Student is eligible for services on the _basis of EBD, the LEA
- was not required to evaluate further for aﬁﬁsm asa 'child receiving serviceé for EBD cannot be
-~ classified as eligible under the cétegoxy of autism.

3. DiD THE LEA FAIL TO EDUCATE THE CHILD IN THE LEAST RESTRICTIVE
- ENVIRONMENT, IN VIOLATION OF 707 KAR 1:350?

- An LEA is not required to educate a student in the least restrictive environment. Rather, -
 an LEA is required to educate a child with a disability in the least restrictive environment
appropriate for that child. In determining the environment approbriate for the child, the LEA
cannot remove a child from the regular education environment unless education cannot be
satisfactbrily achieved with the use of supplementary aids and services. As 707 KAR 1;350,
Section 1(1) states:
An LEA shall ensure that to the maximum extent appropriate, children with
disabilities, including children placed by the LEA in public or private institutions
or other care facilities, are educated with children who are nondisabled. The LEA
shali epsure that special classes, separate schooling, or other removal of children
with disabilities from the regular educational environment occurs only if
education in the regular education environment with the use of supplementary aids
and services cannot be satisfactorily achieved due to the nature or severity of the
disability. :
Supplementary aids and services are defined as aids, services, and other supports that are
provided in regular education classes or other education-related settings to enable a child with
_ disabilities to be educated with nondisabled children to the maximum extent appropriate. 707

| KAR 1:002(61). This definition is quite broad and does not require any particular type of
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- support. It is clear, however, that the overarching golal is to educate children in the regular
education setting, -to the extent appropriate in the circumstances.
‘ The Studex_:lt alleges that the LEA failed to educate the Student in the least restrictive
* environment because of two changes of schools. The first occurred during the Student’s ﬁﬁh
grade year. Parents were not inefolved in the decision to move the Student from one school to the
other. FF24. The move from one school to the other occurred because of safety concerns for
- another Student. This move did not result in a change of placement because services did not
change at that time. In early February, 2012, the ARC met and decided that the Student needed
more supports than could be provided in the Student’s current placement. FF 26. That revision
to the IEP did constitute a change of placement, because it was a move from some time in a
regular education classroom to essentially full time in a special class. So the question becomes,
“Was the change of placement appropriate"”
At the time the decision was made by the ARC, the Student had an IEP developed on
April 11, 2011, near the end of the prior school year. FF 15. According to the conference
rsummary from that ARC meetmg, the Student had made considerable progress in social
interactions, but was havmg difficulty staying on task. The supplementary aids and services
focused primarily on attention and focus, rather than on behawors FF 17
Very early in the fifth grade year, The Student was Asuspended due to unacceptable
| behaviors at school. FF 18, The ARC met and discussed the suépension_ and behavior issues .
The ARC met again a week or so later, and again discussed the behavior iseues, noﬁng that as
many as four adults are in the classroom to supervise the Student and the Student’s peers. FF 20,

The ARC revised the IEP to increase the amount of time spent in the resource room and decrease
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the amount of ttme in the regular educanon settmg, but made no changes to the supplementary
'alds and services. FF 16,17, _
A couple of months later, one teacher_ believed the Student required constant adulf
supe'fvision; FF 23. The ARC agreed and did chanée the Student’s placement to a more
restrictive setting. FF 26,27, The ARC seemed at  loss as o fow fo assit the Stadent further in
the regular education settmg but did consider potent:al harmful effects to the Student for making
thJS change See FF 28. In par:, thls can be-atiributed to the nonexistent or very poorly written
behaworal goals and in part to the Iack of an adequate behavmral management pian
Dunng the 2012-2013 school year the Student was moved ﬁ'om one school to another
" without mcludmg parents or ARC in the dlSCuSSIOI'I., but no changes to the Student’s piacement
~occurred. FF 33. All services remained the same. - .
4. , -DID THE LEA FAIL TO ADEQUATELY DEVELOP A BEHAVIOR ]NTERVENTION _
' PLAN TO ADDRESS THE CHILD’S UNIQUE INDIVIDUAL EDUCATIONAL
L NEEDS IN VIOLATION OF 707 KAR 1:320?
In the case of a child whose behavmr nnpedes I'us or her learning or that of others in-
_ development an IEP the ARC must consider, if appropnate strategies, mcludmg posmve
behavxoral interventions, strategies and supports to address the behawor 707 KAR 1 320
| Sectlon 5(2){a) The regulahon does not define what these positive behavmml mtervenuons
stmtegxes_ and supports must Jook like, nor does it prov;de any rules for how these things must be
' determined. Slmliarly, 34 CFR § 300.530 reqmres, but does not deﬁne or describe, a funictional B
' 'behavmrai assessment in very limited clrcumstances If an LEA detennmes that behavior thai |

' wolates a oode of student oonduct was a mamfestatlon of the student’s disability, the LEA may

make dxselphnary changes in placement, but must conduct a functional behaworal assessment
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aﬁd implement a behavioral intervention plan or, if such an assessment has already occurred,
roview the behavioral intervention. plan and modify it. 34 CFR § 300.530(5.
" Forthe fourth grade year, a document called Behavior _Intérwntioti Plan addfessed |
- issues of attention, foIlowi.ug directions, task éompieﬁon and organiiational‘rskills- FF 8. The
| items in the BIP were clearly needed supports for the Student. It did not address however
o needed social skills training at all. The Student’s teachers thai year were unfannjlar with
| functional behavior assessments, so they would not have been able to conduct one or even to
- declde whether it might be helpﬁ;l even if not required. The IEP developed at the end of fourth
grade for the following year, did not include goals to address sociall skills training, either.
o . The Student’s problem behaviors éscalgted in'the'ﬁﬂ:h grade year to-;he point that .was
suspended in Septerhher, within weeks of the beginning of the séh'ooi year, for two days. FF18.
 The BIP was amended on October 5, 2011 to include social competence skills. FF16. Also in
| October, teachers began collecting rudimentarjr data and began to identify the types of behaviors
exhibited by the Student. FF 2]. By February, 2012, the Student was found eligible on the basis
“ of EBD and placement became more restrictive - the special cléssfoom. The LEA did continue
data collectioﬁ following the move to _the new classroom, but as stated elsewhere herrein‘,r much of
the data is not useful. | |
In the case at hand, the change of placement to the special class Was not for disciplinary

reasons. It was for a;tdditional supports for the Student, despite having followed a suspension aﬁd
' court proceedings. FF 33. Although a formal functional behavioral assesstnent wom& therefore
not be required, in a situation such as this, where the Student’s fourth grade twcher stated that at

the begmnmg of the year, the Student’s behaviors were so out of control that the focus had to be
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on behavior, rather than academics, it would seem that one and one-half yeats later, something
should have been in place to address those continuing and escélaﬁng behaviors. The IEP was

requiréd to include positive behavior inferventions, strategies and supports to ‘address the

Behavior.

Although the administrative regu!at:ons do not describe how data must be collected or
how it must be presentcd, there is no point in coIlectlng and reporting data in a manner that does
not allow the ARC to Idenufy and evaluate specific behaviors of concemn or progress toward

reducing the problem behaviors. Most of the data collected durmg the Student’s fourth and fifth

- grade years suffers from thls problem. As a result, the behavioral mtervcntlons, and the -
7 Student § access to the general educahon curriculum and social deveiopment all suffered during

those years.

When the Student returned to the public schools in the Sprmg of 2013, the LEA began
collechng bchav:orai data in a mor systemiatic and useful manner. FF38,39. The Student,
however, almost immediately began engaging in behaviors serious enough to result in

suspeﬁsions in March and April. FF 39,42 43. The LEA did not have the-opportunity to

evaluate the data 61- make further refinements to it or to amend the BIP on the basis of the new

data because the Student was suspended for serious aggressive behaviors and threats and then

- began receiving homebound/home hospital services. FF 40. This Hearing Officer finds that the
- BIP for the 2012-2013 school year, if implemented, did not reduce inappropriate Student
' behaviors; but cannot say that the plan was inadequate under the facts of this case, where the

~ Student had been out of schoo! for a substanual penod of time and the LEA was just begmmng to

work with the Student again..
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5. DID THE LEA FALL TO RECOGNIZE THE CHILD’S PARENTS AS EQUAL .
PARTNERS IN THE ADMISSIONS AND RELEASE COMMITTRE MEET]NG IN
VIOLATION OF 707 1:3407 _

The Petitioner’s due process hearing request alleges that the parents have not been treated.

by the LEA as equal partuers in the Student’s ARC meeting. 707 KAR 1:340, Section1 (1)(b)

reQuires an LEA to afford a barent of a child with a disability an opportunity to “participate in alf

ARC meetings concerning his child.”- The documentary evidence shows that one or both parents |
attended all ARC meeimgs FF 54. Not only did they attend, but they actlvely parnczpated m the
decision-making process When the parents asked whether accuracy rates could be lowered for
behavmral goals on an [EP, the ARC agreed to do so. FF 55. The Student’s father

acknowledged that both parents were allowed to voice their opinions and the other members of

-' the ARC made changes to behavior plans in response. FF 55. The ARC made changes to the
pfoposed IEP for the 2013-2014 school year oﬁ the basis of information provided by the parents,

FF 52. |
The two instances in which the parents were not included in decision makmg occurred on

February 27, 2013 and March 14, 2013. FF 27, 29. Neither of these were ARC meetings. These |

were meetings about Iocatidn of services to the Student when issues of safety for another student

became involved.
The parents have had the opportunity, and have fully participated in ARC decision
making as required by 707 KAR 1:340, '

6. DID THE LEA FAIL TO ALLOW THE PARENTS’ REQUEST FOR AN
Illﬂg)ngNDENT EDUCATIONAL EVALUATION, IN VIOLATION OF 707 KAR

 According to 34 CFR § 300.502(b):
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(1) A parent has the right to.an independent educational evaluation at public
expense if the parent disagrees with an evaluation obtained by the public agency,
subject to the conditions in paragraphs (b)(2) through (4) of this section.

(2} Ifaparent requests an independent educational evaluation at public

* expense, the public agency must, without unanecessary delay, either-
()] File a due process complaint to request a hearing to show that its
evaluation is appropriate; or ‘ '
()  Ensure that an independent educational evaluation is provided at public
expense, wnless the agency demonstrates in a hearing pursuant to §§ 300.507
through. 300.513 that the evaluation obtained by the parent did not meet agency
criteria.

3 If the 'public agency files a due process complaint notice to request a

hearing and the final decision is that the agency's evaluation is appropriate, the
parent still has the right to an independent educational evaluation, but not at

. public expense.
C)) I a parent requests an independent educational evaluation, the public
agenCy may ask for the parent’s reason why he or she objects to the public
evaluation. However, the public agency may not require the parent to provide an
explanation and may not unreasonably delay either providing the independent
- educational evaluation at public expense or filing a due process complaint to
request a due process hearing to defend the public evaluation.
Emphasis added. |
The Kentucky Administrative Regulations mirror the federal regulations. A parent
 therefore has the right to an IEE at public expense if the parent disagrees with an evaluation
obtained by the LEA. This right is not, however, unlimited. Ifa parent requests an IEE, the LEA
must either request a due process hearing or pay for an IEE unless the LEA proves at a due
' proc%s hearing that the evaluation obtained by the parent does not meet LEA criteria,
- In 2010, an Independent educational evaluation (IEE) was tequested. FF 6. Instead of
paying for an IEE, the LEA had a different school psychologist perform additional testing. The

parents also obtained additional testing at their own expense. The parents have not requested
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' ;eixnbursemént for this evaluation. |
. In the summer of 2013, the parents obtained an éﬁaluétioﬁ by M. They did not

consult with ihe ARC before obtaining the evaiuation and the record does not seem to show thét
. they obtained this Qt{alua’tion because of objections to an evaluation performed by the LEA.
Rather, thg parents se_e:ﬁed to be [oﬁldng for additional or different answers than what were
avai_lai:ie to that point. Ifbne assumes that the pé;ents objected to an LEA evaluation and
 requested an IEE, though, the IEE obtained by the parents must still meet the criteria of the LEA.
Clearly the “evaluaﬁoﬁ does not. Ff 46. The parents are not entitled to reimburéémént
. for the Federici evaluation. - D o
A _:' DID THE LEA FALL TO ADEQUATELY TRAIN ALL SERVICE PROVIDERS wHO

WOULD BE RESPONSIBLE TO IMPLEMENT THE CHILIY'S INDIVIDUAL :
EDUCATION PLAN_ ~IN VIOLATION OF 34 CFR 300.156 AND 707 KAR 1:3207
. The LEA did not properly train all staff workiﬁg with the Student to pfoperly address the

‘Student’s behavi‘oral issues. See FF13. 707 KAR 1:326, 'ﬁowever, is silént asto tcacﬁm |
qualifications and training, other ﬂaan'to require that the LEA must inform teachers of‘a.stlident’ §

IEP and how to implement it. In addition, although 34 CFR 300.156 does reciuire an LEA to
_have propexly qualified personnel to provide IDEA services, noﬁﬁé in this paﬁ shall be
_ oonstrued to create a right of aqﬁoﬁ on behalf of an individual student or a class of students for - .
the faﬂqre of a particu_lar SEA or LEA employee to Be highly qualified, or to prevént & parent
from filing a complaint about staff qualifications with the SEA as provided for under this part.

* The parents are not entitled to félief for failure to train persotinel.

8. DID THE LEA FAIL TO PROVIDE THE CHILD WITH A FREE AND APPROPRIATE
PUBLIC EDUCATION? - - - .
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Pursuant to 707 KAR 1.290; Section 1, an LEA must make a free appropriate public
~ education (FAPE) 'available to all children mtb. disabilities aged three (3) to.twenty-one (21)

residing within its district’s boundaries who have not received a high school diploma, including

* - children with disabilitics who have been suspended or éxpelléd for more than ten (10) school

days in & school year. FAPE shall be provided to each child with 2 disability even though the
- child has not failed or been retained in a course and is advancing from grade to grade based on
the child's unique needs and not on the child's disability. The edmauon provided must be based

upon an appropriate IEP, developed after a thorough assessment of the student’s unique special

.. education needs. FAPE is denied-if these are flawed to the extent that a student receives only

trivial benefit, even if the student is advancing from grade to grade.

| This does not mean that the LEA must maximize the educatlonal benefit to the Student.
See Cypress—Falrbanks Indep. Sch. Dist. V. Mlchael F., 118 ¥.3d 245, 247 (5" Cir. 1997). It
' means that the student will receive a basic floor of opportunity, spec:ﬁcally designed fo meet the
7_ chil&’s unique ncéds, supported by'ser_vices that will perm;'t him to béneﬁt Jrom the instruction.
Id., at 247-248, empbasis added. That basic floor of opportunity must be reasonal;ly likely to
produce more than trivial progress. See Michal F. 118 F.3d at 248,

Except in cases where a student has poor social skills or where a student has exhibited

behaviorat difficulties, most courts seem to f"o_cus on acadgmic performance in determining
~ whether or not adverse effect on educational pcrformaliqe exist.s.{ In Corvallis Sch. Dist. 509, 28
IDELR 1026 (SEA Or. 1998), for example, a student \ﬁth Asperger’s syndrome was found
ineligible for special education and related services because she had eamed high-average grades,

demonstrated satisfactory progress in social skills, work habits, study habits and had achievement
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test scores showing @gawas at least at grade level in all areas. The coutt also found that the
student was also satisfactorily served bya Rehabiﬁ'tation Actof 1973 _Section 504 plan.
o Corvallis is easily distinguishable from the matter before this Hearing Officer. Although
the Corvallis court found an Asperger’s sﬁdent not éligible for éervices under the IDEA, the
' ARC here found the Student eligible in the categories of Other Health Tmpaired and Specific
Learning Disability. The Student in Corvallis had demonstrated satisfactory progress in social
skills and was also served by a Rehabilitation Act of 1973 Section 504 plan that met % needs.

- The Student here has not been served by any Section 504 platll and has not made satisfactory
. | progress in social skills. In fact, the Student has repeatedly engaged in behaviors that posed
safety concerns for two other students and has engéged in aggressive and ﬂxreatening behaviors
toward teachers and staff. Ir: this case, therefore the fact that the Studcnt has passed from gxade
to grade is not dispositive of the issue of whether FAPE was provided.

In developmg an IEP for a student, an ARC shall consider the strengths of the child and -
the coricerns of the parents for enhancing the educauou of theu' child, the resulis of the initial or
most recent evaluation of the child, the results of the child's performauce on any general-statc or
district-wide assessment programs; and the academic, developmental, and functional needs of the
child. An ARC shall also, in thé case of a child whose behavior impedes his or her learning 6r
' that of others, con31der, if appropnate su'ategles, mcludmg positive behaworal mterventtons,
strategies, and supports to address ﬂlat behavior. 707 KAR 1: 320, Section 5.

The IEP must be reasonably calc_ulated to promote progress, by providing a b?:sic floor of
opportunity which, when supported by additionat services, will permit a studeﬁt with disabilities

to benefit from the instruction. See, Board of Education of the Hendrick Hudson Central School
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District v. .Rowley, 458 U. 8., 176, 201; 102 $.Ct. 3034 (1982). In éddition, the Court of
Appeals for the -First'Cirpuit has beld that m deciding whether or not an IEP is appropriate, the ~
- issue is not whether the IEP would achieve perfect results but whéﬁer— it was reasonably
caiculated to provide FAPE. See, Roland M. v. Concord Sch. Comm., 910 F.2d 983,992 (71St C::
1990). | | " o |
The [EP dev'elbped in April, 2010 for the 2010-2011 school year containéd goals that
c#tﬁot be measured to allow the ARC to determine the Student’s progress or lack thereof. FF 7.
The IEP iacks measurable goals énd an adequate behavioral intervention plan for that ye.ar, and
- the ARC did not revise the YEP despite the fact that the Student’s behaviors were so out of -
control that academics had lower priority. EF 14. Taking all these thmgs into.account, the LEA
did not provide FAPE to .the Student for the 2010-2011 school yeat,
._ For the 201 1-2012 school y@, thé ARC added to the IEP goals for good sportsmanship
 and conflict resolution skills. FF+15. The BIP was modified to include supports to teach the
Student some social compétence skﬂls, especially with respect to expressing wants, needs and-
feelings, and 1dent1fymg ways to handle and manage stress and ﬁ'ustIatmn FF16. Because the
Student had behaworal difficulties severe enough to result in a suspensmn very eatly in the vear,
the ARC added additional adult supervision in less structured settings. FF 19. The LEA
evaluated ;he Student for an emotional-behavioral disorder (EBD). By the time the results were
received, the Student’s behaviors had deteriorated to the point where the ARC decided the
Student required a changg of placement fo the special class. FF26. He was no longer in the
regular education settmg Still, very little usefuf monitoring da_m had beeﬁ collected.

During that year, the LEA did evaluate the Student for EBD and found him eligible. Such
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‘ '_ a detersination, by statutory and regulatory definition, requires a ﬁndinglthat the Student has
Vseve-re deﬁcits in social competence or appropriate behavior which cause an mabihty to build or
maintain satisfactory relationships with adults and peers. These must exist across seﬂiﬁgs, overa
" long period of time andtoa marked &egrec, even when provided with interventions to meet
instructional and social-emotional needs. The problem here is that the Stude;nt was not provided
with a&equate or timely interventions to support obvious social-emotional needs during the fifth
grade year.

The Student was home-schooled for the first half of the sixth grade (2012-2013) and was
not entitled to receive the full array of services that would have bieen available if the Student had
~ remained in the public school. FF 32. Within a very short time afier returning to the public

| schopl setting, the Student was suspended and was placed in seclusion, where Wphad time to
wirite on all four walls of the room, and to try to erase what ¥ had written, without staf¥ realizing
what the Student was doing. FF 43,44, Ny
The LEA did collect potentially useful data regérding the Student’s behaviors, but did not
have the o-pportunity to analyzé the data before the Student was removed to home hospital.
()_ve;ali, despite the Student’s continued difficulties, it cannot be said that the LEA denied FAPE
for that year. .

9. IS THE STUDENT ENTITLED TO REJIMBURSEMENT F OR EXPENSES
ASSOCIATED WITH PLACEMENT AT BLUEGRASS AUTISM CENTER?

The Student has requested reimbursement for tuition and expenses at BAC. The

 applicable Kentucky Administrative Regulation governing this matter is 707 KAR 1:370.

| Section 1. Children with Disabilities Enrolled in Private Schools by Their
Parents when FAPE is at Issue. (1) An LEA shall make FAPE available to each

Page 37 of 42




- child with a disability. If a parent decides to place his child witha disability ina
private school after the offer of FAPE, the LEA shall not be required to pay for

- the cost of the private education. Disagreements between a parent and the LEA.
regarding the availabilify of a program appropriate for the student and financial
responsibility shall be subject to the due process procedures in 707 KAR 1:340.,

- (2) Ifa parent of a child with a disability, who previously received special -
education and related services under the authority of the LEA, enrolls the child in
a private school without the consent of or referrat by the LEA, a hearing officer or
a court may award financial reimbursement to the patent if it is determined that
the LEA did not offer FAPE to the child in a timely manuer and the private
placement is appropriate. This may be awarded even if the parents did not receive -
consent from the LEA for the private placement and the LEA did notmakea’
referral to the private school. A hearing officer or a court may determine a private

" . school placement to be appropriate even though it does not meet state standards
that apply to an LEA. . | : -

- | (3) The .amount of the ﬁnhncial reimbursemeﬁt dcscribe& in subsection (2) of this

section may be reduced or denied if: .
1. At the most recent ARC meeting prior to the removal by the
parents of their child with a disability to the private school, the
parents did not inform the LEA that they were rejecting the

- proposed LEA placement, including stating their concerns and their

intent to enroll the child in a private school at publiq expense;
2. The parents did not give written notice to the LEA, of the
information described in paragraph (a) of this subsection at least
ten (10)-business days (including any holidays that occur on a
business day) prior to the removal of the child. :

The U.S Supreme Court ruled in Schaol Committee of Burlington v, Dept. of Education of
Massachuseits, 471 U.S. 359 (1985) that a school district would have to reimburse the osts of an
umlaieral private placement for their disabled child if the following findings were made;

The school district’s IEP is found to be inappropriate (i.e. not reasonably calculated to confer

 meaningful educational benefit to the student), and the private program is found to be appropriate
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under IDEA. _

At the beginning of the 2013-2014 school year, the Student received services as
| homebound Smdent. FF 49, The ARC mét to re_visé the Student’s IEP, in hopes that the Stucient
might be able to return to school. As part of that mecting the ARC revised the BIP to include the.
behavioral supports, but the pﬁent believed the proposed strategies would provide staff with
| guidance for how to react to behaviors but not _how to reduce or preﬁent them. See FF 49, |

The proposed IEP did not provide for one-to-one instruction, ﬂmough'as carly as fifth
grade, at least one teacher believed that the Studcnt requ:red constant supervision. FF 23 It did,
however, mclude at least three measurable goals specxﬁcaily targeting problem behaviors. The
ARC conference summary also reflects that view of LEA staﬁ' that the Studgnt could receive the
same éervices, wheﬂler'classiﬁed as EBD or autistic. FF 50. The Student’s mother interpreted
| this to mean that everything would remsain the same as it had been. .

The Student’s mother signed the IEP mdlcanng her aftendance at the meeting, with a note
added that statgd, “attended but not necessarily agreeing to new IEP.” FF52. It was not an
 outright rcj ection but should have been sufficient to inform other ARC members that the parent

_s_till had concerns about the IEP, ‘The parents subsequently informed the LEA that they intended

‘o enroll the Student in the JNGENNINNEINR: and requested that the LEA pay for expenses -
" for the Student to attend, FF54. The LEA acknowledged the request and denied it. FF 56.

| This Hearing Officer finds that the LEA offered FAPE for the 2013-2014 school year, but
did ot offer it in a timely manner as required to avoid a finding the it is liable for costs
~associated with pﬁvate séhqol. The Student has a;.histozy of aggressive and inappropriate social

. behaviors that predates fourth grade. The Student’s behaviérs were seriously out of control as
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-early as that , but appropriat'e Iinterventions were not in place throughout thaz year. ftwas
impoésible to target specific béﬁaviors, or ﬁrogxess on them, because of the way in \;srhich data
was recorded. Even when the ARC realized that the Student’s behaviors occurred 5 times in a 50
, ‘minute class block and that the Student nee&ed so much zﬁore in the way of supports that it was
necessary to move the Studentto a more restrictive setting, not much éhanged in the way the
LEA collected and reportf:d monitc.,ring data.
| Having found that FAPE was untimely oﬁ'ered, it becomes necessary to consider whether
. the lirivate school placement' is appropriate. A private school is not required to meet the same
| - state sfandards that apply to an LEA. Tt must however, provide services appropriate to the needs
of the child. | 7 | ' |
| Atm, the pri?atc school chosen by the parents, the Student has engaged in some
aggressivé behaviors and some non-compliance,but”has not developed a behavior plan for
tﬁe Student. FF 60, 62. Ngvertheless;. believes it has identified triggers that resultin =
inappropriate 5ehavi§rs :;nd has de-v_cloped a strategy to reduce the problem behaviors. FF 61. 7
The Hearing Oﬁ_cer finds that th1s approach to behavior management has no more to comunend it
than that used by the LEA. & is not an appropriate placement. |
|  CONCLUSIONS AND ORDER
1. TheLEA did not providé FAPE for the 2010-2012 schoolyears
2. Thé LEA had no obligation to evaluate the Smdent for Aﬁtism for any of the three years
m question. o |
| 3. The Student cannot recover for failure to adequately train afl staff who worked with thé

Student.

Page 40 of 42




The Student is not entitled to reimbursement for éxpenses assoclaicd with the SR

. evaluation.

The Student is not entitled to reimbursement for exﬁeﬂses associated with attel.xdance at

-

There is iﬁsufﬁcient evidence in the record to require an assistive technology evaluation.

The LEA shaﬂ conduct a functional behavioral assessment and the assessment shall bc.

: perfonnéd by a qualified and independent bebavioratist to assist-in developing an

appropriate BIP at LEA exﬁense.

| The Student is entitled to two years compensatory education, which the LEA shall

provide in a manner that puts the Sfudent in the position @8 would hé,vé had, but for the

denial of FAPE. In order to accomplish this, the LEA shall

: _a. provide one-to-one instruction to the Stucient, unle'.ss such is not recommended by
the independent behavioralist after completion of the FBA -

b.  fully implement all recommendations of the the independent behavioralist

c. pay for the services of the ihdependent behavioralist to assist with revisions of the
BIP no less ofien than anﬂuélly, for at least three years

d provide supervised opportunities for the Student to engage in appropriate social
interactions with peers, both after school and during the suﬁnher ionths for the
next three years, at LEA expense. This order is not based upon a ﬁndmg :

" regarding noed for ESY. Rather, it is intended to provide opportuities outside of

school for the Student to use social skills being taught. The ARC may decide the

exact nature of these activities, but they must be provided.
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9. Although the Petitioner is the prevailing party as to some issues, the Hearing Officer does
not have subject matter jurisdiction to award atforney foes.

SO ORDERED this /] Aday of July 2014.

NOTICE OF APPEAL RIGHTS

Appeal of decision. (1) A party to a due process hearing that is aggrieved by the hearing decision
may appeal the decision to members of the Exceptional Children Appeals Board as assigned by
the Kentucky Department of Education. The appeal shalt be perfected by sending, by certified
mail, to the Kentucky Department of Education a request for appeal, within thirty (30) calendar
days of date of the hearing officer’s decision. S

CERTIFICATE OF SERVICE
‘Lhereby certify that a true and cotrect copy of the foregoing Order was served to the above-

- named fepresentatives, by United States mail, postage pre-paid and first class, to the persons
. shown below, on this the day of July, 2014,

L PERCH
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