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KENTUCKY DEPARTMENT OF EDUCATION JUN 5 3 3014
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PETITIONER """"""""""""""
\4 DECISION AND ORDER
$WeERw COUNTY SCHOOLS | RESPONDENT

This case has been brought on behalf of a student qualified as dtsabled under the category
of autism. A due process hearing was requested on July 30 2012 by the student ES representatlve
A heanng was conducted on February 7 and 8 of 2013 and on March 1, 2013.

At issue at the hearmg were Petitioner’s claims that Respondent fatled to prov1de a free
and appropnate public education (F APE) durmg the 2011-2012 school year because Respondent
allegedly did the follomng

l. failed to address the_uniqne needs of the student, ceusing “to be the victim of &
| school violence and 'haras.snlent in violation of 707 KAR It290;

i. failed to place the student in the least restrictive environment, as required by 707
KAR 1:350 by inapproprieteiy denying,r the request to place the student in a different
, .-school or in effect forcing the student into homebound servi'ces; in whieh.had no
contact with non-disabled peers;
3. failed to tmplement the student’s mdmdualzzed educahon plan (IEP), in violation of -
| 707KAR 1320 by
(a) failing to provide the nutnber of nours of homebound services necessary to meet
the student’s educational needs, and by

®) fai}ing to pt_ovide psychological services required under the IEP; and -




4. Committed procedural violations.
Petitioner seeks one year of compensatory education and an order compelling Respondent'to pay

tuition for the student to matriculate at a private school.

FlNﬁINGS OF FACT

1. The student, age 14 at the time of the hearing, was diagnhsed with'Aéperger s
syndrome at age four; the stadent has been diagnesed with ADHD, Tourette s syndrome,
7 obsessive compulsive disorder, depression, and. anxiety. ,

(See TE 10, 12, 16, 37, 175). D, m, a child psychiatrist who treated the
student, testified that the student had Aslp.erger"s, Attention Deficit Hyperaqtivity Disorder
(ADHD), obsessivc-compuisive.disorder (OCD), depression and anxiety. (TE IIO)'

2. The student has sensory issues, requzres a lot of structure, and lacks social skllls -

The student has sensory issues and does not like to be touched or jostled. (TE 86). The
record is replete with evidence that the student likes a lot of structure and lacks the social skills
- to interact appropriately with h:s peers. The mother testified that the student needs an orderly
- classroom in order to fimction well due to.ADHD (TE 156)

3. A diagnosis of the student was pmwded to *County when the student was
age six in order to get an YEP; @ is eligible for special education services uﬂder the
category of autism; @ has no cognitive deficits. |

(TE 20).

4. The student, at times relevant to the issue of p!écement, resided m the

m arca, which means & home middle school was ki, which was a Title

1 school, and §§» home high school was wGlge.




(See TE 10, 14)

5. The sthdent, prior fo the times relevant fo the issues in this case, had a histoi'y of
being bullied at school and having behavioral problems adjusting to the school
environment.

The student’s mdther testified as follows:
Some of [the student’s] medications triggered @ Tourette’s and made jt significantly
worse. [The student] has two types of tics. @ has facial grimaces and@ has a vocal
~ tic, which is clearing @ throat incessantly. So the kids see that difference in“ and
they quickly - it doesn’t take much for them to realize that if they stress@ii out, if
they call @l names or they get in @ face, that @ tics get worse and it’s like a game
to them. So then@p becomes even more withdrawn....They continue to push on¢igy
until they bring out even more of @ behaviors.
(TE 18). Dr. @UERY testificd that it was common for students with Asperger’s to be a target for
bullying. (TE 112). @i ¥y 2 school psychologist for @liggae County, testified that
bullying can lead to depression and self-injurious behaviors {TE 396).
6. The student attendedmm Oy for kindergarten and first
grade; after that #p attended Qi Elementary for two years but had to leave due to _
~ problems with buﬂying; then @ attended ST Baing, vhere began to have
“stress-induced seizures and hives; @ withdrew from w and was on
~homebound; then @ was home-schooled for sixth and seventh grade; then Datfended

(See TE 13-14; 26; 35),

7. Prior to attending QERAR, the student had a history of suicidal ideations.

. The student’s mother testified as follows: .

[Wiken [the student] was in fith gradefffstarted having suicidal ideations. @tartod
talking about committing suicide, not wanting to live. And then one dayfPust kept

beating @iffhead on a concrete floor and I had to physically ickéjgpup and remove
v to getliigfto stop anddfjust said@iwanted to kili&elf.' L o
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(TE 25-26).
8 The student’s mother informed‘and the ARC of the student’s history of
* being bullied and ffsuicidal tendencies. B '
At the ARC meeting held on September 8, 2011, the student’s mother informed
Respondent of tﬁe student’s suicidal thoughts and tendencies bec#use she feared the effect that .

bullying might have on the student. The mother testified that she broﬁght up the student’s

- suicidal thoughts and tendencies because

 (TE39)

I was afraid that if they allowedfiiiito be builied, thaulfg®would go right back to that
e of mind and I wanted to make sure that they understood the seriousness of what
the consequences could be it were allowed to be bullied. :

Respondent acknowledges being informed regarding the bullying and suicide issues.

SR - speciai cducation teacher at{fiffand the student’s case manager there,

testified that the student’s mother expressed concerns about bullying and suicide at the first ARC
meeting on September 8, 2011: “What I have in my notes says, ‘Bullying is a strong concern.

Mom thinks jthe student] has experienced suicidal tendencies.” The ARC conference summary

- also reflects that “Ms Qi notes tha‘*has had suicidal thoughts and tendencies due

to bullying in past school experiences.” (TE 344).

- 9. The ARC determined that the least restrictive environment for the student

would be in regular classrooms.

At the ARC meeting held on September.8, 2011, the student’s placement at

_dwas to be in full-time general education environment, same being the least restrictive

environment, and there was to be a reevaluation of the student. (TE 38; 42; 43).”

the special education teacher at “.ud the student’s case manager there, testified that the

4




initial temporary [EP provided for 60 minutes per day of special education consxstzng of “c

-~ teaching,” which means “a paraeducator or a teacher .. attends the classes and checks up on the
student to be sure that the student is staying on task and to do any monitoring that’s necessary.”
(TE 324-325) '

The mother accepted the IEP offered on- September 8,2011, but did so because she
thought it was an mtenm IEP and something needed to get on the books, and that other matters
she wished to discuss but could not becaUSe the meeting was cut short could be addressed later;

-she did agree w:th placement in the regular education classroom. (TE 175 177)
At the May 23,2012, the ARC changed the student from general educatlon placement to
- part-{ime general and pari-time special educatmn (TE 153 154; Pet. Ex. 38). However it
appears that this was to accommodate the psychological services that were to be provuied
sometimes in the resource room. (TE 219-220)
10. A goal on the IEP was to develop social skllls
One of the student’s goals on the IEP was to ‘practice and develop skills which

will help‘ be successful in school.” (TE 185). Because offfbisability, the stadent nceds

services in this area.

11. The student was builied at .

. testified that the student complamed 1o .about bullymg and bemg p1cked
"~ onat .(TE 112; 125). The mother testified as follows
Q en you say' was assaulted, what do you mean?
was punchd in the face, ' '
Q Had there been incidents prior to.being punched in the fa_we that came to light after

October 3 or prior to October 37 :
A. Yes. Prior to October 3 1 had had multiple conversations w1ﬂ(1g3 school police officer -

and with other members of staff there abouyt what was gomg on. J¥fhad been pushed into
lockers. d been shoved, cursed at, had been spit in the face multiple times by a




kid with, unfortunately, a dubious background. So now we have to have '.ested fqr
HIV and hepatitis every so often. : :
(TE 50-51).
In reaction to the bullying, the student wrote down a “Pokemon list” of soﬁe
other students that the school interpreted as a potential threat, The mother describes the list and
its relation to “Pokemon” and the instructions she had given ’(o write'down 'rustrations
' rand difficulties in order to express them. The student testified that “T was always told to never
let my frustrations show externally, to always let them flow into writing. I’ve always been a bit
- of a poet and a writer.” (TE '808). f{n this mstance another student stole the composition book
Where .made the list and thereby the list came to light. (TE 54).

'12. The bullying is related to.the student’s disability.

-- speczal educatxon admlmstrator for - County, testified that there 1s

a correlation between bullying and depression and that being bullied oould have long-terin’
effects on a child. (TE 656). .testlﬁed that students with disabilities can be more
susceptible to bullying unless there are preventattve measures put in place, (TE 569).
In the present case, the connection between buliymg and the disability is not hypothetmal

: Comments the student makes due to.Aspcrger s syndrome when’s unable to fi Iter'
thoughts is a source of fl'iCthIl between the student and other students, (See TE 386-387 '
- “referencmg reports of student’s mother and student’s ’teacher ”

'”tesuﬁed that the student did not “yet get along with cI.assmates, deal appro_ﬁxiately
- with teasing or other inappropriate behaviors from others or organized groups.” (TE 676).

13. - failed to take reasonabie steps to prevent the bullying or provide

Rtecessary supports for the student despite the complaints of the mother.,




‘testlﬁed that she would have i1ke to have known about, and it would have been
‘Important to know about the student’s sumdal ideations or suicide attempts and so“ could
have put'in place interventions. (TE 395-396). ”was unaware of the notes from the
first ARC meeting that record that the student had a histor.y of suicidﬁ! ideations and teﬁde'ncies.
(TE 398).. tcstiﬁed that if this information had‘ccﬁne to the ARC, it would not have been o
appropriate to wait until the evaluation was complete in order to address the issue, Howcver .
testified that nonethe]ess Supports were in place to protect the student, spec1ﬁcally, “teachers
who were watching out for.‘ (TE 399)
| Unfortunately, it appears that was not the case. The mother testzﬁed that when the
: student in obedience to instructions from . staff to report bullymg 1o a teacher, “the very
- first. tlme.tned that ....[the teacher] told.to stop being a tattleta[e After that'unply
gave. up. i (TE 161). The student also testified that teachers calIed.a tattletale (TE 807),

The mother testified that she had multiple mectings with the police officer at school (TE
+52), and she met wﬁh the pnnmpal and the v1ce-prmC1pai but the prmczpal was not willing to do
~ anything to stop the student from being harassed. (TE 51) The mother testlﬁed thaf’gave
| hcr “bully sheets™ for the student fo fill out, that'tumed ina few (TE 53) but'couldn’t do it |

" for some of the incidents because as a new student, .d1d not even know thie names of the
persons who were harassing .m some of the incidents. (TE 52) The parez;ts also filed charges
| in juvenile court, (TE 53). | , | |
| " in response to the “Pokemon hst,” detained the student for two hours and
refused to let the student call.mother which greatly upset the student. The mother tcstlﬁed
that after i interrogating the student, the law enforcement officer and vice principal went to get the

student lunch but Jocked .in the room and would not allow the student to call 'mothcr. By




. the time the mother was called and arrived to pick up the student, there, the student was so upset
that .couldn teven talk. (TE 55- ~56). When the mother explamcd to the vice-principal that the
student had SImply written down'frustrauons instead of acting out because of .dlsabﬂlty

- the vice-principal told her that “it doesn’t. maticr, there’s a lot of Asperger®s kids locked up,”

which the mother took as a threat that to lock up her .(T E 57-58).

Because the records of the ARC meetings were not reflecting the mother’s co;nplamts'

‘Tegarding bullying, she created an addendum - to the 10/21/11 ARC meeting documentmg the

B bullying, (TE 85-86; Peitioner exkibit 36).

Relevant personne! appear to have been somewhat uninformed of and indifferent to the

bullymg prob]em m school psychologist for ‘knmty, testified that.

kr_xew what Dr. “wote about what happened when the student was at. Elementary
- (TE432).

estified that “there are children that do have problems [with suicidal
tendencies] at a younger age that no longer have those problems” and thaf. no one told.

) anythmg that led her to believe that the student was suicidal. (TE 434). ~ conductcd the
threat assessment for the “Pokemon” 1nc1dent, and determined the student was not a- threat to -
anyone (TE 404), but apparently it did not regzster that the list of students and the1r Pokemon
responses suggested the student was being bullied repeatedly by multiple persons “

B testified that .had heard of only one 1nc1dent of bullymg from Officer (TE‘ 374).

However, -s evaluauon for the integrated report reﬂects that the student’s mother told

~hat the student had been spat upon and punched_ (TE 414).
‘7 “ the studem‘ s caseworker, testified thatfiiMid not recall whéther the
student had attemnpted to report being bullied to some O'teachers (TE 344). ‘.’as

unaware of the Pokemon “Iut list” incident or the school’s response to it. (TE 345). Regarding.




bul]ying,'., testified that.had heard there were instances where the student thought ‘
- had been butlied and triéd to t‘ollow up r“but it was difficult to get information sometimes.” (TE
346). |

Respondent also was slow to deveiop a behavioral intervention plan. The mother had
requested a functional behav:oral assessment at the September 8, 2011, meeting, but it was nolt
put in the record of the meeting and nothmg was done about it; the mother requested functional
behavioral assessments many times aﬁer that at the March 9, 2012 ARC, the school agreed to -
| conduct a functional behawor assessment and develop a behavior intervention plan, as had been
requested by the parent back in October of 2011; the assessment was scheduled to be completed
by May 24, 2012 (TE 42 145 83; 153) ,

14, Because of the bullying and the effect it was having on the student, the student’s
placement was changed to homebound.

On October 6, 2011, only a month after the first ARC meetmg, the student’
' parents requested Home Hospttal because it was thetr understandmg that the student had been
assaulted numerous times by other students, The mother testified as follows: |
| ‘The decision to homebound M was because fillwas assaulted ft)r I don’t even

know how many times as assaulted, but as assaulted again on that day and at
that point I talked with Dr. "and we had decided that. could no longer stay

~ Inthis environment. ‘
| (TE 50). - \
~test1ﬁed that the studerit had suicidal thoughts during the time .Was enrolled
at .(TB 113). Dr. .recommended that the student be on Homebound in an
application dated October 7 201 1. ~expla1ned how (i decided whether to recommend

students for homebound




{]f they have a psychiatric diagnosis that is exacerbated by the stressors that are involved

in being in school, then that is counterproductive either to their education usually and
their psychiatric condition or their medical condition, that’s when I think it’s a good idea.
(TE 123-124).

‘From October 6 to October 21 , the student received no services fmm.County. An
ARC meeting was held October 21, 2011 to approve the homebound placement for ;:he
remainder of the semester. (TE 60-62);

15. The homebound placgment was necéssitated only because of Respondent’s
failure to provide the necessary support services. |

In 2007, the student’s IEP included a one-on-one paraeducator, and Dr.“—.ad
recommended that the one-on-one paraprofessional for the studer;t be continued. (TE 113-1 14).
Dr. ~ testified that the student “does best when thé environment is structured, the
schedule’s predictable, where the social outlets are supervised and strﬁcture,‘d so things just do
not ga"t out of ha_nd.” (TE 115). Dr. -testiﬂed that.beﬁetied the stadent would be able to-
attend school if the conditions; set forth in Petitioner’s Exhibit 15, a report from Dr. .dated
June 8, 2012, were met. (TE 132) The report has a number (;f recommendations emphasizing
| structure and the need to address the bullying issue but does not expressly require a fuli-time -

- one-on—oﬁe paraproféssional.

The mother requested an gide for the student if 'Jvas to bé admitted tou to
keep the student from being bﬁllied. (TE 93-94). She aiso requested a paracducator for the
student if .was admitted to any other middle séhodl. (See Petitioner Ex, 42).

UItimaIeiy, Respondent offergd a paraeducator to accompany the student during thé
school day to prevent bullying and help the student negotiate socially with other students.

However, a one-on-one paraeducafor was not included in the student’s IEP until the 2011-2012
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~ school year was eﬁ‘ectively over. ;l"he ARC 5/23/12 conference summary reﬂecfs that |
-Respondent finally agreed to a one-on-one paraeducator for the student at that time. (Resp.
Exhibit 7, pp. 6-7). Had this service been prov1ded from the beginning, it is hkely that the
buIlymg events that drove the student from the school environment would not have occurred.
16. The student could not return to regula'r classrooms in J. anuary of 2012 because
the environment would have heen harmful to the student.
| Arouod the 1% of December, 2011, as the date for returning to schoaol app"roached the
student exhibited severe symptoms of high levels of stress due to fear of retummg to school. The
mother testified that the student “was pullmg‘yebrows out. .would pull on‘ hair and tug’
-on .ears .would scrateh himself untal'bled ”(TE 73) The mother testlﬁed that “we could_ l
. not even drive past this building or past-wuhout him having a- pamc attack We had to -
Ixteral!y we had to change routes to the places that we would go. We could not drive past
S (TET7) .
Dy, “s mxtlal recommendatlon had been for homebound through the fifst semester

of 2011-2012. However, the parents and Dr. .agreed that. should not return to the

. school environment in January of 2012 because 1t would be harmful to the student and could

result in suicide.(See mother § testimony, TE 64). Dr. “s empioyee, an advanced nurse

practitioner, signed a form requesting that homebound continue through the second semester of

- that school year because the student “was stilt exhibiting or stressor[s]...depression and anxiety -

as a result of the stressors. had previously,” i.e., the buIIymg during the fall 0of 201 1. (TE 129;
~also see TE 128 -131).

17. Respondent did not offer the appropriate supports at any middle school |
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- during the 2011-2012 school year, and did not pfovide an appropriate IEP‘{vith a one-on-
one paraeducator, - _
“'testiﬁed that .WOUId have been able to implement the student’s IEP if
'had come off homebound. CI‘E 340). However, the student’s history ét" demonstrates
otherwise. Dr. . testified that it wouldn’t have matter much whether the student was placed

at - “ ‘unless the appropriate structure was put into place™ and the structures in

place at ' based upon what .leamed from the student, were inadequate, (TE 125- 126).
The student was offered ~ “Mlddle School, and ~ but due

. 1o the mother’s work schedule she would not have been able to plck up the student from those -
schools (TE 215). The mother requested that the student be assigned to “’because she
understood that they had two programs for Asperger children, an afier-school sociﬁ skills

| program and 4 buddy program but was told it wag not pbssible élue to lack of capacity. (TE 94-
95). “ director of middle schools for - testified that when a parent applies

| for her or his child to attend out of area, by, pohcy only schools beIow 95 percent capacity can be

| conSIdered (TE 696). - was at 97% capacity and had traxlers parked out behind the
school because of the overcrowded condmon (TE 214).

However, regardless of the opﬁous offered, Reépondent was not going to p£ovide a fuli— '
time para at any of the m_iddie schools something the mother had demanded (See Petitioner Ex.
42). ~ testlﬁed that she told the mother in January, 2012, via cmail, that a paraeducator
could be provided for the student in all classes (TE 698), although the email indicates that
escorts to and from class would have to be discussed at an ARC (See Petitioner exhibit 5). The
lack of a para was the stumbling block that meant reentry into general classrooms would not take

place until the student entered high school. “estiﬁed that When‘attended the March
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ARC meeting, it was .understandmg that ‘would be the next school that the student
would be attendmg (TE 547;.

A full-time para should haye been part of an appropﬁa’se IEP,- and Respondent ultimately
did include that in the IEP for 2

18. The math instruction the student received was not inadequate in quality.

~, the homebound teacher, testified that . had to teach the student math
| without a math book for two months because the school could not or would not provide one. (TE
293). During that period .used-an outdated book .had which was not the book the student
would have had in the classroom, (T E 315). However ’was able to prowde the math |

' mstrucuon

19. Faifure of the ‘rogram did not viclate the requirements of the IEP.

~ special education administrator for ~ County high schools, testified

that she has been involved with the .program since 1998 and found it to be a beneficial
programn opportunity for the student. (TE 545). The student was given - during homebound.
~testiﬁed that the .prdgram didn’t work and they decided to stop using it because
'they cﬁuldﬁ’t getitto work. (TE 300). However, . was not specifically fequifed by the IEP,
| 20. The student did net receive the socials skilis related services to whlch.was

entltled during homebound
A goal of the IEP concerns devcloping social skills necessary for the student to interact
successﬁilly with other students. ~ testified that it would be difficult to implement the
goal of i mteractmg appropriately with other cluldren and adultsina homebound setung (TE

‘358) ‘This hearing ofﬁcer would state it more strongly than that While social skﬂls trammg was

13




provided during home hospital and was beneﬁcial-,‘ the fact that_ the student eould not attend
school and implement it meant' was not receiving the related services to which‘ was entitled.
: il. The student was not given the minimum_ twe hours of insiruction &uring
hemebound.
| .Ineorporating the social skills training into regular home hospital instruction resulted in

=fa.ﬂum to give the student two heufs of instmction per Week. ‘”testiﬁed that the-goal
regarding teaching replacement coping strategiee was something Ms. “was to teach along
w1th the core curriculum, but that it was “embedded” in the core curriculur. (TE 337-338).
However, Ms. ~testiﬁe_d that in order to teach replacement coping strategies, one of the
student’s IEP goals, Ms.~had to “gat into™ the time she spent teaching core content. (TE
313). Thls meant the student was getting less than the two hours per week instruction to whlch.
was cntitled. |

22. The student did not receive enough mstructlon tlme during homebound

Also, two hours per week was not enough. “ testified that the two hours per week
with the student was not enough time to cover the concepts.was teachmg (TE 298-299).
Ms. ~test1ﬁed that she has in the past taught as many as four hours aweektoa’
. homebound student when told to do S0 by an ARC. (TE 290; 302). - testified that at e’very‘
ARC meetmg she attended, the mother asked for more hours of instruction, (TE 300-301)

23. Respondent did net adequately monitor implementation of the IEP.
o Respondent’s records do not indicate good monitoring of implementation of the [E‘,f
“ the special education teacher at”and the student’s case manager there,
brought. entire ﬁie on the student, or what.could ﬁnd but testified that there was only

- information from two of the student’s teachers in the file, though the student had more than two.
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: teachers (TE 341-342). . testified that there might be other notes regardmg communications
from students but “[tjhese are the ones I could find two years later.” (TE 357)‘ testified that
observations of the homebound teacher would have been useful to determine present levels of
performance,- and .relied upon Ms.~ to provine that information to ', but the ﬁle.
brought contained no infbnnation from Ms. - {TE 358). Ms.. testified it was .
responsibility to see that the IEP was implemented but seemed unaware regarding whether
psych_ological services had been implemented (TE 353).
| 24. There was insufficient ewdence to determine that the student suffered an

. academxc loss due to Respondent’s fallure to provide servnces
| The mother testified that testing data shows student regressed during the year (TE
215) but this hearing officer does not know what to what data reference was made. ~
B testlﬁed that the student did A and B work during home hospital. (TE 305). The student took an

MSTC test and scored in the top 50 percent (TE 92) During the student’s matriculation at ~
‘ he camed Bs (TE 166)

" The student’s continued good academic perfonnance throughout 2071 1-2012 and into tne |
beginning of 2012-2013 may be because. 18 very smart - he has an IQ of 134, according to

_ the mother see TE 154. It may also be becaUSe. had already been well-educated durmg.

home-schooling, perhaps beyond the level of instruction being given in middle school. The
‘student testified that‘ math class at P was “stuff I had gone over a couple years back

while I was still being home-schooled, but it was an enjoyable class.” (TE 805).

| - 25, Psychological services were not provieled for a period, but the missed services

were made up.
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In this case, it is undisputed that there was a period of time during which the student was
entitled to but did not receive psychological services f.rom Respondent. Petitioner’s exhibit 13
lists a schedule of services proﬁded.“ testified that the student received no counseling
services in December, J anuary, February and until the end of March, even though the November
ARC meeting indicates that counseling should be provided by the school psychiatrist for 60
minutes per moath. (TE 654). The mother testified that the student began receiving
psychological services on March 25, 2012, (TE 140),
| WP icstificd that the plan was that if the psychological services weren’t -
implemented immediately “those services would be made up, which was what sometimes we do
with kids. Sometimes if a child is not at school one week, we spend an extra time the next week
making up for those services if they were missed that week.” (TE 43 }).” testified that

Respondent “fixed” the failure to provide this counseling by providing more frequent counseling

. later. (TE 656).

While this hearing bt‘ﬁcér wonders whether “making up” the services gives the same end
result that would have occurred if the services had been provided as scheduled, there is no
evidence to find that it does not or that the hiatus in providing services resulted in a loss or

deficit to the student.

26. The student enrolled in iU, a private school, at the beginning of the

' 2012-2013 school year.
~is a residential program in which the student enrolled in August of 2012. (TE

165). . grades the first quarter, were all Bs and one B plus. (TE 166), .leﬁ“ in

November because of alleged improprieties occurring at the school unrelated to the student. (TE

166). s presently being home-schooled by his mofher. (TE 168)
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.testlﬁed that the student s mother indicated at the May ARC meeting that they
were Iookmg at the “program (TE 547). At the June 29, 2012 ARC meeting the
mother gave notice of her intent to.enroll the student in a ptivate school '(T E 163). ‘

27. ~pmvides no special educatitm services.

n is licensed buit not certified by the state of Kentucky and 1s not accredited by
. Kentucky or one of the major accredltmg agencies. (T E 239). It is a military school with hard
 and fast rules and allegedly 24-hour supervision (TE 256). The student hked" because
it was very structured. (TE 810). Thereisa faculty of five, none of whom are educators (TE
_ 241) There were 25 students, two of whom were female (TE 252)

The school uses a system called “Oddysseyware that supplements and we tlse itasa
textbook ”(TE 240 -241) Regarding Oddyseyware, the student testiﬁed that. prepared a
textbook and a composition book. (TE 8 10)

Regardless of the merits or demerits of the instruction pmwded at~ the student :
received 1o special education or psychologzcal services am, nor are there any special
| education teachers there. (TE 228) There was no IEP for the student at" and as a
pnvate school it is not requtred to provide or abide by an [EP (TE 254). | .

28, The parents expended $26,850 for the student: to attend “s, though it is
not clear whether some portion of that w:ll be refunded due to the student’s short stay.

- _ (TE 280 -282). _
| _ 29. The IEP and BIP develaped for 2012-2013 was appropriate for the student and
co_txld be implemented ztt-, the student’s home high school.

" Bxhibit 12 is the IEP that wouid have been implemented at @il The IEP seems

" appropriate for the student.
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g 1 experience dealing with the issues faced by this student. ”, special
education teacher at-, testified that none of the six students on'caseioad‘ have been
bullied to. knowledge. (TE 458; 462).~, Dean of Students a , testified that
Al vias aware of the student’s diagnoses, past suicidal ideations, and bad experiences at~,
‘but was confident the student’s IEP could be implemented at.-; (TE 48 1-484)-
testified that “we have dealt with many students with Asperger’s that have suicide idéation." (TE
486). . testified that

, tries] to place them in the most advanced classes that we can. And fortunately,

[the student] is a very smart young{iififand. . .whatever they’re able to do to pulﬁ in

the most advanced classes as we can because.is around more mature peers, students

‘that are more focused on learning.... [and] that’s an environment that we found to be very

successful with our Asperger’s kids,
So ¥ think it’s a matter of taking it day by day, implementing the EP that we have

and then setting up monthly meetings for, you, very intensive kids we would set up

‘meetings and parents could call an ARC at any time. The case manager could cail an

ARC at any time. We also had in place going to be with a one-on-one paraeducator to

help Mom and student feel more confident tha ¥ Was not going to be, you know, teased.
(TE 486-487). To the extent that additional training was necessary, the training requested by the
mother ﬁ;r teachers at~ would have been completed in time for school. (TE 149).

The mother wantgd a paraeducator with the st.udent fo act as a buffer in social interactions
with students. (TE 151~15‘2). The moth_;-,r testified that “wé did talk about [the student] having an
environmental support person at., but then tﬁ: convérsaﬁon immediately went to weaning

7 . off of that at a fairly quick pace.” (TE 146). However,- testified that the student
| would be placed with a one-on-one paraeducétof that would be gradualijr “faded out” because it
was harmful for the student to become too dependent on someone and because “sometimes other
students _don’t interact and talk with tﬁat student because. ..they’re with a paraeducator.” (TE |
504) S testified tha@fff ook to heart, in terms of what R should be 1k for the

student, Dr. -’s statement that “there is no perfect situation and [the student] has to learn to
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tolerate a wider lrange of social settings.” (TE 645). The idea of weaning the éfudent gradually
.frorn the paraeducator seems reasonable.
~ testified that jostling by other students in the hallways “could be
. somewhat problematic” for this sfudent. (TE 395)7~-agreed to let the student leave class
| early or arrive late to.avoid Jostling in the hallway. (TE 150). ~ testified that with other
-Aéperger’s students-has allowed them to have earphones or-earplugs to reduce the level
of noise in the hall. (TE 494), | | |
At- it had-begn difficult for the student to go from the first to second class becanse
. they were locafed on separate sides of the school and there was no order in the hallway. (TE
804). The student testified that “fi}t took about a week or so for mé to fully be used to the
'séhedule and around the time I didn’t r;zally talk to anyone because the onlyr thiﬁg on my mind’
. was makmg sure that I get everywhere ” (TE 803). - testified that at- the student
“could have been escorted [bya paraeducator to and from class] and. could have left early or
maybe two mmutes early or stated two minutes {ate...” (TE 492) .
~ testified that “I know from personal experience once I get a child out of school,
‘it is véry hard to get them back in.” (TE 669) Regarding transition from homebound to general
‘classroom . testified that activities dlscussed to smooth the transition both before and while
) _a. included archery and staggered transitions so the hallwayswe_ren’t so crowded. (TE
549).‘, a special education teacher a“, testified thé' recommended at the
March ARC meeting, the student’s involvement in the archery program, to connect with the
| school and mentioned the avallablhty of ““,_” a group for students who work on
social skills. (TE 448-_449). ' o
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The student finds it upsetting when others break rules and Petitioner introduced evidence

that students break rules at -“ special education administrator forgfiil§

‘County Schools, testified that the student has a rigid sense of right and wrong that triggers
behaviors that are of concern. (TE 630-63 I‘).However, the reality in which the student will live

- and work will contain some rule-breakers. Regarding the student’s concern to learn that some

~students break rules by smoking, -testiﬁed

we’ve got to teach.to have perspective-taking skills and to deal with that in life
because, you know, you won’t be able to work if you’re upset all the time with someone
breaking a rule. We’ve got to learn to handie and cope and deal with that and let other
people deal with that, whatever’s appropriate. '
(TE 496). -tes_tiﬁed that “students on the speqﬁmn think that people have the same
understanding as they do and have difficulty why those perspectives vary.” (TE 676). Part of the
social skills the student will need to learn to ﬁlnction succéssfully in life will be perspective-
taking. |
O -cscotcd 2 BIP at the June ARC meeting (TE 640) that this bearing officer finds
suited to the student’s unique needs.~tcstiﬁed that
in terms of procedures put in place to address the issues and ooncemé for [the student],
‘we looked at...everything that was brought up as a concern, we tried to match that with a
safety procedure: We tried to talk about no interactions in the hallway ..., We talked
about preferential seafing. We talked about every possible scenario that we could think of
to try {o ... maximize [the student’s] personal safety.
. (TE 648). “ testified that “I have researched the literature on autism and bullying. When it

comes down to it.....the strategies are the same that they try to teach in terms of anti- B

bullying.”(TE 663).

20




The parents are understandably skeptlcal of any pIOI‘BISBS made by Respondent after the
‘ student’s middle school exper:ence However, this hearing officer believes that what is offered at
- is deszgned to meet the student’s unique needs. | |
; | CONCLUSIONS OF LAW |
1. The stu&ent was denied FAPE during the 2011-2012 school year.
Fayette County Bd. of Educ. v. MR.D. ex rel. K.D., 158 S.W.3d 195 (Ky ,2005) holds |
- that the Individuals with Dlsabxhtles Education Act (IDEA) does not charge a school district with
| the obligation to maximize each student's potentlai rather, the IDEA requu'es only that the
“school district provide a basic floor of opportunity, sufficient to confer some educational benefit
upon the handlcapped child. However, the educational benefit of an mdividualized education
program (IEP) under IDEA must be gauged in relation to a chlld's potential, and to fulfill this
mandate -a-district court must analyze the type and amount of Ieammg of wh:ch the student is
capable. T.R. v. Kingwood Tp. Bd. of Educ. 205 F.3d 572 {(CA3 M) -
Fayerte County Bd of Educ. v. MR D. ex vel K. D., 158 S.W.3d 195 (Ky.,2005) hoIds
that a centrai tenet of the Individuals with Disabitities Education Act (IDEA) is the behef that
_ d1sabled children should be taught with non-disabled children to the maxunum extent p0531ble
" . this belief is expressed in the IDEA's requirement that the disabled child be placed in the least
: restricﬁve environment (LRE) consistent With the child's needs. TR, v Kingwood Tp. Bd. of
Educ., 205 F.3d 572 (C.A.3 (N.1. ) holds that the “least restnctwe enwronment” is the one that,
' tq the greate_st extent possible, satlsfactorily_educates dlsabied children together with children
‘who are not disabled, in the same school the chsabled child wauld attend if the child were not

' dlsabled
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In the present case, the stlident- was placed in general classrooms and could have been
educated there with the proper supports. Instead, because of the lack of such supports and the
resulting bullying, the student was forced to go on homebound, which was not the least
restrictive environment. While this was the “choice” of the mother, she had no real choice -
removal was reéommended by the student’s psyéhiahist, necessary for the mental health o.f the
student, and caused by the failures of Respondent to provide the necessary supports to prevent
the student from being bullied because of .ﬁsabiiity. |

While on homebound, the student was entitled by law to receive a minimum of two hours
instruction per ﬁeek, KRS 157.270. Per the fact-findings, the student did not receive the
minimum required, did not receive enough time generally, and (iid not receive effective social
skills services because the student was not in a setting where the skills could be impleménted.

2. The student was not denied FAPE after the end of the 201 1-2012 school year.

The IEP proposed for matriculation at- is reasonably caleulated to provide a free
and appropriate public education designed to meet the student’s unique needs.

‘3. The student is not entitled to compensafory education.
Reid ex rel. Reid v. District of Columbia, 401 F.3d 5 16, 523 {C.A.D.C.,2005) holds that
“[c]ompensatory education involves discretionary, prospective, injunctive relief crafted by a
| court fo remedy what might be termed an educational deficit created by an edycational Vagency's
failure over a given period of time to provide a FAPE to a student” (emphasis added) and
“just as IEPs focus on disabled students' individuﬁl needs, so must awards compensating past
violations rely on individualized assessments.” Id, 524.
In the present case, the student made As and Bs before‘ was on homebound; the student

did A and B work during homebound; and the student did B work when. returned to a
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| ciassro_om at“ after homebound. There was no testimony that the failure to receive the
full two hours or more time for homebound instfuf:tion caused an educational deficit. This is
fatal to a claim for compensatory education, because compensatory education must be crafted to-
remedy a speciﬁc educational deficit. This hearing officer cénnot follow the cookie cutter
approach, rejected by case law known to counsel, whereby the question of whether an
educational deﬁc:t exists is evaded by equatmg the period FAPE was not provided to an
“educational deﬁczt“ and remedying it by providing services for a like period.
Similarly, whlle it is reasonable to speculate that had the student been able to implement
"soc1al skills in the general cIassroom during 2011-2012, that would have beneﬁted the student,
without eXpert or other ewdence upon which to base an opinion, it remains only speculatlon
whether, if at all, the lost opportunity to do so has affected the student and what services, if any,
could “ando™ that effect.
4. The 'parents'are not entitled to reimbursement for tuition at...
“ did not provide any special education services..Piacement .;31 and
reimbursement of tuition for private schools that do not or cannot providé special education
- services is not perrmtted under IDEAA. Berger v. Meding City Sch Dist, 348 F. 3d 513 (6" Cir,
.2003) Rome Sch. Comm. V Mprs. B,247 F.3d 29 33 (1" Cir. 2001), Florence County Sch. Dist,
Four v. Carter by & Through Carter, 5 10U8 7, 12-13( 1993), J G’ Kiryas Joel Union Free Sch.
- Dzsr., 777 F.supp 2d 606 (S.D. N.Y. 201 1); Covington v. Yuba City Unified School District, 780 -
F. Supp. 2d 1014 (E..D. Cal. 201 1. |
- | DECISION
Respondent falied to provide FAPE during the 2011-2012 school year but Petmoner is

not entitled to compensatory education or tuition reimbursement.
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NOTICE
A party to a due process hearing that is aggﬂeved by the hearing decision may appeal the
demsmn to members of the Exceptional Chlldren Appeals Board as assigned by the Kentucky
- Department of Education at Office of Legal Services, Capital Plaza Tower, First Floor, 500 Mero
Street, Frankfort K'Y 40601. The appeal shali be perfected by sending, by certified mail to the

Kentucky Department of Education, a request for appeal within thirty (30) calendar days of date

o C

IKE WILSON, HEARING OFFICER

of the hearing ofﬁcer s decision.

‘Dated June 11, 2013.

CERTIFICATION:

A copy of the foregoing was mailed to the following on June 12, 2013, tO_

, and
and Hon. Kevin Brown Assistant General
Counsel, Kentucky Department of Education, Capltal Plaza Tower, 500 Mero St., Frankfort KY

Wy

IMIKE WMEARIN&%
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