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BACKGROUND

The student in this case has an fnoperable brain tumor called an opdc nerve glioma. She |
- ‘has received chemotherapy and radiation, and the “late effects’ from that treatment affected her
ability to attend school beginning in 2069. A 504 plan wes adopted for-the student in October of
- 2010. In December of 2011, the student’s mother requested an 1 [EP and that the student be put on
' 7“home hos;_iital ” Respondent evaluated the student s eligibility for an IEP and determined in
February of 2012 that the student was not ehglbie. In the meantime, the student withdrew from
B County on January 4, 2012, and enrolled in S County to parti_eipate in an online
| ‘program available thirongh ik County, ‘ ‘

| A fulin'g. by ﬂn’s heaﬁﬁg officer in fhe sumr‘der of 2012, based upon doemnents submitted
by the parties and argsments but not based upon full testimony ori the niatter; found that the
student was ehglble for an IEP as “other health impaired.” This hearing officer had ruled that the
' student was el1g1ble for special education services based upon his understanding that the
student’s condition made her unable to attend school ar all and that as a consequence she would

requtre spemally—demgned instruction. Subsequently, it was d1scovered that the student was in
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) fact attending school at a private school. Because of this new infonnaiion, thé issue of éligibility :
was reopened per orders of November 6, 2012 and November 20, 2012, and both eIzg1b1]1ty and
denial of FAPE were at issue at the hearing,

An administra;ive agency unquestionably has authority to reconsider aﬁd change its
orders during the time it retains coﬁtrol over any question under submission to it. Secretary,
Lab_or Cabinet v. Boston Gear, Inc., ar Div. of IMO Industries, fnc., 258.wa3d 130 |
(Ky.,2000). Accordingly, this hearing officer ruled that the .heaxing in this case would address the
issue of eligibility. In addition, it would be contrary to iJubiic policy favoring judicial ei’ﬁciency
ifa hearing officer could not correct his or her oﬁm mistakes while he or she retains jurisdiction

- over the case.

A hearing was held in this matter over three days on February 13-15, 2013. After
reviewing the evidence and the bﬁefé of the parties, this hearing ofﬁcef finds that the student is
not eligible for special education services and there has been no denial of FAPE.

Before settmg forth findings of fact and conclusions of law, some descnptlon of the
procedural background is nec&esary as this hearing oﬂioer earlier in this proceeding had ruled in

favor of the student on the issue of eligibility but this Final Ord_er finds that the _student is not

'+ eligible for special education services.

FINDINGS OF FACT
1. . The student has average to ﬁigh average academic skills and no cognitive or
" academic deﬁcits.
The student, at the time of the hearmg is a 16-year old female (TE 14) wnthout cogmtwe
or academic deficits (TE 136) having average to high average academic skills (TE 140) and

average to high average 1Q (TE 144). “M, the school psychologist, testified that testing




- showed that the student’s reading skills were high average (TE‘ 570) and her math calculations
- skills were just below high average (TE 578).

2. The student has a medical condition that Respondent concedes affects vitality and

alertness, and suffers from chronic headaches.

The student was diagnosed in 2007 with optic pdi;hway glioma, a cancerous tumor inside .
the .dptic nerve for which sﬁe was treated witﬁ six weeks of chemotherapy using a medical port
followed by five wecks of radiation therapy (TE 36-39). It is the side effects or “late effects” of

| _fghe radiation that produces health impairments that are the basis for the student’s claim to be

, disabled under “other health impairments.” In the OHI Eligibility Determination Form,

Respondent’s Exhibit 8, achoﬁledges that the studént has an impairment that affects ﬁtality and

alertness, and that the student has “chronic migraines due to late effects of chernotherapy and
radlanon Imtable Bowel Syndrome due to late effects of radlatmn insomnia; depression.”

The student’s mother tgstiﬁed that the student continues to get headaches (TE 44) and is
tired a lot and has joint pain (TE 4;5), and has anxiety, depr_msion and nausea (TE 47-48). The
mother testified that the student vomits three times a week because of fh@ headaches. (TE 51).
~ The mother testified, as of the date of the hearing, that there hag not been any improvement in
. symptoms (TE 50). The studeﬁt sees doctors at Children’s Hospital once or twice a year (TE
56-57). The student’s grandmother testiﬁed that the student.has a lot of headaches, which
sometimes Jead to vomiting, and lacks energy (TE 252). The grandmother testified that the
student oﬂen was frustrated over M difficulties i in achlevmg what ##lf) wanted to achieve in

_school. (TE 254-255).

3. The student’s medical condition has. rehahed roughly the same over the past few

years.




- According to the mother, there has been no improvement in il health condition from the
time #W§ was attending Myl and the time - subsequently began attending S (TE 108)
The student testified that §iff symptoms have “plateaued.” (TE 480).

4. The student, while (it was receiving services from Respondent, was provided

accommodations through a 504 plan.
On October 1, 2010, a mesting was held at which the district determined that there was
no need to evaluate for an IEP but that a 504 plan would be implemented to help the student, and A

the mother agreed with this plan. (TE 190-191). The 504 plan provided accommodations that

- included taking water into classrooms, going to the clinic to take medication or lie down,

extended time and reduced classwork, and at least one audible book. (TE 61-62; TE 209)
B Jg: 25 the student’s guidance counsel and the chair of @l 504 committee, (TE 370-
371).

5. .Respondent communicated well and extensively with the student’s mother.,

m testified that he was diligent in r&éponding to communications from tﬁe
student’s mother (TE 372). Mr. MM kept a detailed and thorough contact log, (See
Respondent Exhibit 5 and TE 447) The mother testified that i ARy had itiple
cémmunications with the mothér about the student, responded to her questions, offered
assistance to the student, and worked out a plan so the student could have third period free to
catch ﬁp on missed assignments. (TE 182-183, 185) When the mother requested a meeting
regarding an IEP on December 5, 2012, Mr. MMM responded within 24 hours (TE 186) and
explained the IEP process to the mother (TE 187).-

The student’s testimony regarding communications is quite different. The student

testified that i emailed MRy and that “my mom was always e-mailing him too. We never -
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really got responses from him.” (TE 51 1).‘ The student testified that 4R “would ask [her mother]
all the time will you e-mail Mr. m, has he replied, has he teplied. It was always no.” (TE
571 1-512). The student’s testimony on this ﬁoint, s0 confrary to the believable and documented

' _ testimony of. m as well as the t%tiﬁony of‘ own mother, is one of seve;al examples
where the student’s testimony conflicts with that of even_' own witnesses.

6. The accommodations provided the student under the 504 plah did not constitute

specially-designed instruction and were appmpnfate to deal with the student’s absences.
Accommodations were in place that, acéording to Special Educgtion Director il

' “, inclﬁded “either extended time or they excused M from assignments, just choosing

what was more important, due to the fact 01* illness.” (TE 308). “ explained the

difference between accommodations and specially-designed instructidn; :

‘One-on-one, that’s an accommodation; extended times, those are accommodations; you

know, helping a child get caught up, you know, that’s an accommodation, it’s not
- specially-designed instruction. .. -[Specially-designed instruction] would be a change in
- the curriculum or a change in the instruction of the curriculum. Like for a student witha
- learning disability, the instruction we may give them is completely different for reading
than, you know, they would get in a regular classroom. '
- (TE 327-328). The fact that a student: is on Home Hospitalization is not, in itself, specially- -
designed instruction but instead is placement. (TE 327-328). Regarding the periods that were not
during Home Hospitalization, SN testified that “extended time and reducing the classwork -
weré appmpﬁaté accornmodations for” numerous absences due to medical reasons. (TE 335-
336). ‘ _
The student’s French teacher ﬁom* testified that. never used modified instruction
for the student because the student did not need modified instruction. (TE 631).

7. The student went on Homebound in latter part of ffif freshman year.

‘The school does not, on its own initiative, put students on Home Hospital. Instead, a
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- parent who wants her student to be on Home ﬁospitai submits an applicatioﬁ supported by a
| doctof’s statement. (TE 300-301). Once a smdént has requested Home Hospital, and 2 doctor
states that it is néeded, the school does not attempt to keep the student in school but relies upon
the doctor’s ﬁnding. (TE 303-304). At the end of January in 2011, an application for Homebound
~ 'was submitted and the sc‘hoolbput the student on Homebound. "I;he medical reason given to justify
homebound was that thé student was unable to concentrate during episodeé of migraine
headaches. (See Petitioner Exhibit C). There was no mention of insomnia and the medical
recommendation for Homebound was not mﬁde by the student’s doctors at Children’s Hpspital,
who encouraged i to attend school.

. 8. At the time the student went on Homebound, il was passing all of her classes.

The student testified that before ' went on Homebound‘ freshman year,’was
“barely passing some classes. I'fhink I'was failing a class or two....I know I had horrible grades.”
“(TE 490). However, Exhibit B attached to “Petitiéner’s Brief Regarding Eligibility” indicates
that while there were a couple of exams in which’ score.d 72 and 73, all of' semester, term
and final grades were As, Bs or Cs. The student’s testimony that ## was failing classes is
conn'adictéd by the grades,

9. The student successfully ébmpleted“ Freshman year from home using Compass.

' _The student completed“ freshman year from home using a program, proﬁded by the
school, called “Compass.” Mr. Mtestiﬁ.ed that the student had to finishgif freshman
year during tﬁe summer because there were some gaps in learning caused by“ absences, and
the school “wanted to give* the best opportunity to come back as a tenth grader and be on

 track.” (MAPMSY, TE 407). The extension of fime to complete Compass was consistent with




her 504 plan, which provided for extended time. (See TE 395 and Respondent’s Post-Hearing
Brief, p. 5). |
| The suldént’s parent also paid for tutoring during the summer. (TE 65-66). However, this
' was not required in order to complete‘ Freshman French I clasé, but was offered as an option
in order io create a strong foundation to succeed in. Sophomore French II Honors class. (TE
518}. The tutoring consisted of 5 1=hour sessions at $20 per session. (TE 636).
The student testified that Compass “was very childish” and was “really easy.” (TE 491),
. _althoughu also testified tha’; ' could only do it at'a slow pace, which accounts for why
-_ Compass extended int‘o summer. (TE 493). In conirast, the school testified that the Compass
| - program was tailored by il teachers for i} to cover materiat that #iifp had missed (TE 392-395);
- although.there were some problems initially ooorriinating Compass wnth the student’s tcachérs
(TE419). |
Althougﬁ the student had to use Compass during the sumimer, il earned all six credits
: for“. freshman year. (TE 446). Compass scores are average in with the student’s grades. They
are taken from the Compass s'ystém and the teacher averages them just like a normal grade and
.the the teacher posts them into the g_réde card sjstem. The ﬁﬁal average in the final report card
reflected the Compass grades. (TE 465-466). |

10. Respondent provided tlu_a' student with many opportunities for extra help, one-on-

one assistance and tutoring.

am “, Director of Special Education, testified that Mr. M, the school |
coﬁhselor, “was always looljcing‘ for ways to give‘ [the Student] opportunities to - by ché.r_xging‘
schedﬁle, buy working thiﬁgs out.wit_h ‘schedule, oppoi'ﬁuﬁties to gét some extra help when

4 was able to come to school.” (TE-297). She further testified that
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I know in regards to [the student Mr. AMMIIMY] did something with third period to give ¢
- atime for .to do - just focus ondif work, you know, work that"s missing ind§ifother
classes. I know during the RAP, which is offered to all kids, but kind of really letting --
because | think that in one of the forms it had indicated that ## was a little reserved in going
and asking for help, so he kind of set it up that, you know, you’ll go for math help at this
time. So those are some of the things that I know he did off the fop of my head.
" (TE 297-298), | :

Among the options for tutoring that were available to the student were an afterschool
tutoring program from 2:30 to 3:30 p.m. three days a week, Tuesday, Wednesday and Thursday
(TE 383-385) and 2 35-minute window of study time every day of the week cafled il
Academic Program, or RAP, at which the student can get assistance or even g0 to the relevant
' 7 teacher’s cIass?oom for instruction, which included a math classroom. (TE 375-377). The student

was not given “ﬁlandatory RAP” for a particular subject but was given the flexibility to choose
what subjects to work on depending upon circumstances and needs. (TE 381-382). As the student
was frequently tardy, and RAP was from 8:30 t0 9:10, on days the student was tardy 4l would
‘not arrive in time to take advantage of RAP. (TE 439). A French tutor, Mrs.m was
available to help students after school as well. (TE 471). Teachers also are required within 24 -
hours to respond to ;:mail questions from stgdents. (TE 472). There aiso is a pre-school tutdring
service for math available for 40 minutes each day (TE 387-388). o
During the student’s sophomore year, in addition to. arranging the student’s schedule so
that third period#i# could be in the library to catch up on work (TE 398), the student also had
the ﬁ'eedorn to.sit in on another Algebm 2 class during the third period itdlilff ;ﬂvished_, 61‘ see an
 Algebra tutor, Mrs. SRR (TE 397-398)
‘Except for @ French teacher, whom the student testified would 'give notes from missed

classes as well as tape recordings (TE 483)., the student had nothing but exaggerated criticism

for the teachers at $f The student testified that when @iPmissed class at@iffand went back
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“{t]here was never one-on-one catch up... fhey never sat down with me to explain everything.”
(TE 482).The student festiﬁed tﬁat” would ask other students for notes and their help to catch
up “but it was never the teachers that “;Olﬂd help me.” (TE 483-484). The student testified that a
teacher named Ms. “ “wouldn’tvactuaﬂy teachme. A few times she had come over fo help
me with, I think it was World Civ., but never actually taught me.” (TE 509). The student testified
-that “I would say, I don’t understan& this, and [the teachers] would tell me to come bﬁck either
éﬂer schéol or during Wednesday RAP.” (TE 485). Regardiﬁg' freshman English teacher, Ms.
ﬂ, the student testified “I'm juét saying she never sat down w1th me to help review with me. I
would ask her sometimes, you know, what does this mean, what does that mean. It wasn’t
enough to help me get through.” (TE 534). _
- The student testified that “there was only one day a week that you could go to get

Wednesday RAP tutoriné” (TE 486). The student testified that although RAP was every day of |

the week, you coﬁld only get tutoring on Wednesday because teachers were not available
(perhaps what was meant was that the teachers of this student’s classes were not avaifable, not
fhat no teachers for the subject matter were. available). (TE 487).

| The moﬁet testified that the studg:nt was unable to take advantage of voluntary tutoring

- available aﬁer SOhoﬁl o.n a fegular basis due to ﬁ1§: mothér’s work schedule. (TE 209-210)
l‘ : quever; the grandmbmer testified that she lived five miles away from the student and was
available two days a week during 2010-201 1 to transport the stﬁdent to or from aﬁér—school
. tutoring if the student wished to take a'.;lvan;‘.age of it. (TE 265). In July of 2011, the‘ grandmother
téstiﬁed that she moved 50 miles away from the student but was at the stude.nt;s hous¢ as much

. as she had been when she lived nearby because she no longer was working, (TE.264) This




suggests that the grandmother would have been available part of t't_le time to facilitate afier-
s_chooI tutoring. |

The student testified that il took up the offer to receive tutoring after school or during
RAP “as much as I could.” (TE 485). Regarding after-school tutoring, the student testified that
“[t]he days that I was there, I would try and stay if I could. If | wasn’t in too much pain, if I
could,_[ would stay for math.” (TE 486). The student testified that dﬁririg a one-hour session of
afterschool futoring, the tutor could only spend 5 minutes with the student. (TE 487).

The studént testified that the Homebound teacher did not bring work to il (TE 492).
This conflicts with the testimony of the grandmother and mother that described, albeit critically,
the Homebound teacher as more or less a courier delivering and picking up work. It also
conflicts with the arguments of. attorney (See Petitioner’s post-hearing b.rief, p- 7).

The student’s testimony regarding“ efforts to take advantage of available help was
inconsistent. The student testified thafl‘ was not comfortable approachjng. teachgrs and
asking for work and help. (TE 498). Regarding aﬂérschool futoring, the student testified “I don’t
remember staying after school freshman year too much.” (TE 337). Regarding the sophompre
year, the student testified i did not utilize afterschool tuioring every week but “remember
staying a few times.” (TE 537) _

" The student testified thatdii¥ never emailedliff teachers with questions (TE 489) and
-didn’t attempt _fo do so because, in{ifff opinion | |

I have a problem learning just by reading, I can learn so much better if 'm aci;ually

talking to someone or seeing it. I need a visual. And to be able to like comprehend it - or

math - be able to comprehend math over an e-mail, it’s like trying to read another
language.
{TE 489). The student testified that @ RAP teacher caused @il additional stress when there was

an issue involving a rip in il English book. The student deseribed the event as follows:
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One day my book for English had ripped, and I needed to go up to [my RAP teacher’s]
desk and ask her for tape. And she said, [student’s name], I know you have medical
problems and that’s why you’re missing a lot of school, but you’re making taping your
book priority right now, and you need to be working on all of this work and bringing your
grades up because you’re failing.

(TE 499)'. While the student’s focus m recouﬁting this incident was how uncaring the tea&ier
Was, this hearing otficer believes the tgacher was giving. gooci advice.
At the hearing of this matter the student, during cross-examination, witho_ut éxplanation
Cor peﬁriiésion dramatically left the room in tears. There was nothing inappropriate or overly
' aggressive in the questioning that preceded- “Break down.” When‘retume&, the student
) | _ testiﬁéfj, pfompt_ed by a leading question by counsel, thatfiflf felt ‘;,upse't. and belittled almost
every day at..” tTE 544); This ﬁeari‘ng officer found the entire episode did not enhance the
éredibilit_y of the witness i‘egarding the efforts teachers at‘. made to help “
A compilation of teacher comments reflected in a document distributed atlthe December |
14, 2011 ARC meeting, exhibit A, p. 20, reflects the views of the'stﬁdent’s teachers. IIDS

N stotes:

~ [the student’s] main concern is absences -diif¥is capable of completing the work - does
well when @lis in class - misses to much - doesn’t complete missed assignments, or
takes longer than the allotted time to complete them. But a very detailed plan has been
““Jadi out for il - but, apparently, once again, #lfhas not been using the suggestions,
accommodations, etc. #ilhas a list of emails of teachers to cortact whenever di#f needs
. help with assignments - a list of tutors to see during RAP or at other times depending on.
needs, etc. - a study topics class, etc. There are many services already in place -0
just needs to use them! '

m W math teacher, states:

[the student] is smart and very capable and, if’was here more often, I think gffwould
be doing just fine. I think what would really benefit {the stadent] is a tutor who can give
AW direct instruction out of the class to help @ leam the material that 48 is not present
for. There’s just not enough time, at school, even with RAP or afier school tutoring, to be -
able to provide enough in-depth instruction for #ilfto gef canghtup...... :
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M DM, B social studies teacher states:
[the studer&is an incredibly successful student in#§l#world civ class based upon il

absences. is consistent in making up #Pwork. I would like to state [that the student]
doesn’t need any accommodations to achieve academic success. ... :

a Sy and et W s
' ‘We are very concerned about [the student’s] attendance. This is the only reasonJfiyr
currently has a 76% or D grade in biology. We fect ##current 504 plan is adequate for

[the student] to gain access to the course curriculum. ... With @ many absences, @il
. should take advantage of voluntary tutoring, either during rap or after school.

“Mstates:
[the student] currently has an 87% in English I Honors. ... Despite‘ frequent absences,
[the student] generally is able to get all of: 'work completed. When appropriate, I have
exempted [the student] from certain dssignments due to%absences. ....English II
Honors has an extremely heavy work Toad with multiple assignments taking place at one
time. I believe that these in combination with the frequent absences create a great deal of
stress for [the student] as#iffattempts to keep up withdifPwork. .
 The student’s math teacher thinks the student would benefit from a tutor because there is not
enough time for" to get caught up during RAP or after-school tatoring, but it is not clear
-+ whether he knew (a) whether the student was actually using RAP or after-school tutoring, or (b)
that the student also now had the entire third period free to work onfili math, sit in on another
Algebra II class, and access to a collaborative teacher for additional instruction in math.(See TE
396-398). Other teachers exhibit awareness that the student was simply not taking full advantage
of the tutoring that was available, Weighing all of the evidence, this hearing officer finds that .
ample assistance and one-on-one help was made available to the student by Respondent, whether
or not fi#ftook advantage of it.

11. The student generally has not attended school consistently and regularly.
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The mother testified that in the middle of eighth grade, the 09/10 school year, the student

started missing a lot of days of school and went on home bound during the middle of the school

' year, but passed eighth grade without having to go to summer school. (TE 58).

During.sophomorc year, in the mother’s opinion the reason the student was having
trouble with algebra 2 was because fifff was inissing class, and therefore missing the instruction
in class, which made it difficult for the student to catch up. (TE 71). The mother testified that the
accommodations provicied by Respondent didn’t really help much because

{the student] couldn’t go to class. So that was the issue, thatdlifcouldn’t go there. And so

then they wanted @ to get canght up, so they would send work home, but then it just

kept piling up and... @ could get it caught up.
(TE 63).

According to the motﬁer, the student was often told by teachers and others that thé school
that the student should simply come to school more. (TE 72) Accordiﬁg to the mother, in the
meeting'held during w sophomore year when the parent requested an IEP meeting “[t}he ,
underlying theme was - is that . is smart, andif.came to school, ~ wouldn’t fall béhind,
that absences were the cause of il grades slipping.” (TE 79) |

- 12. While the student does have debilitating miérainés that cause $F to miss school, the
student’s absences and tardies may be exacerbated by the student’s own choices or
poor sleep habits.
" The student testified that “has a headache every day, all dayrlong. .’ testified that | ,

“[sJometimes I’m screaming, crying, because it’s so bad. There’s no pattern to them. I'It get
migraines, which keep me in bed for only a few days, hours, a few days.” (TE 476-477).

The student testified that, in the morning, it takes 10 minutes to an hour for’naué,ea
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medication to kick in and .abont haif an hour for the medication to affect il headaches. (TE 478-
479). Student testified that M “goes up to [#ll] room at 9:30 or 10:00, but I cannot sleep
because I, am in so much pain some nights.” (TE 479)" testified that “T’'m ﬁp all night in pain
_mdst nigﬁts, so I'm getting five hours of sleep'. If T got even less sleep, I’l have even worse pain,
and it will take e;rerx longer to reduce the amount of pain in the momiﬁg,” (TE 479).

The student testified that “[i}f I do miss school, it’s because_: of the pain, a migraine, or
extreme stomach pain. So it’s not like I can take my emergency medication and to got school.
It’s I have to take my emergency medication and go to bed....” (TE 480).

Prior to the hearing, the parties moved for a rﬁling on whether the student qualified as a
| student with a (iisat;ility. In support of same, the parties introduced reports of Drm
M a clinical neﬁropsycholo gist at Cincihnati Children’s Hospital, (Petitioner Exhibit D,
Respondent Exhibit 1); an undated (but apparently created in January of 2012) summary of a
neufopsychological report by neuropsychology fellow Dr. iySN¥ of Cincinnati
' Cilildren’s Hospital (Petitioner’s Exhibit E); and the report of ““, certified school
psychologist, J anuary Ii, 2012 ‘(Petitioner’s Exhibit F, Respondent Exhibit 7). (N ofe: references
to tﬁese reports are as they were labeled when submitted with the resbective parties’ brieﬁng on
the issue of qualification). | ,

Neither*nor“were called as witnesses at the hearing.

‘ Dr. “s report stated that the stodent |

continues to experience functional impairment such as poor school attendance and a

decline in grades. This is thought to be the result of a number of more diffuse factors,

most notably pain, insomnia, and depression, that are associated withf#¥ medical history.
. Most notable at the time of the evaluation were reported difficulties with pain and

insomnia, as well as depression and anxiety, expressed by both [the student] and
mother verbally and on standardized questionnaires.
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The mother admitted that not only the staff members at §i¥F County but also the |
student’s medical team at Children’s Hospital recommended that the student try to atfend school
as much as possib_le. ('I‘ E 200; also, see Resp. Exhibit 21, p. 82). This implies tflat Children’s
Hospital thought the student waé capable of attending school. Dr.'*s report indicates that
the insomnia should be treated by properly managing sleep and diet. One of Dr.us
recommendations states:

With respect to positively impacting upon [the stadent’s] sleep, sleep hygiene is very
important, and a regular schedule coupled with nine hours of sleep each night witl
increase [the student’s] energy level during the day. [The student] will benefit froma
regular sleep schedule with a consistent bedtime employed both on weeknights and
weekend nights. Additionally, maintaining health eating habits (i.e. three meals per day
with several snacks will also be beneficial for [the student’s] physical stamina and
cognitive functioning during the school day. If more assistance is needed, contacting
medical providers to medically evaluate/address sleep concerns is recommended. ....If
fatigue is disrupting school, addressing ¥ siccp is the most appropriate and effective

intervention, and it will remain important for [the student] to attend school. .... Referrals
‘are available upon request. ' ' :

There was no medical proof that the insomnia was not manageable through the measures

recommended by Dr. “, that referrals offeréd were followed up on, or that other medical

e professionals found that the insommia was not manageable.

‘*’, the school psychologist, stated in his report that
a summary report of #MPs condition rseems to indicate that the professionals at

Children’s Hospital feel that @W¥situation is personally manageable and they encouraged
to return to regular schoo! attendance as much as possible.

SN tostified that “there were concerns about [the student’s] attendance patterns and sleeping
patierns beihg, at that point, the biggest issue and the biggest area of concern.” (TE 598)
iy téstiﬁed, regarding whether headaches actually kept the student from attending school as

follows:
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It’s difficult to determine with 100 percent accuracy, is it completely psychosomatic,
these headaches, or just made-up symptoms, right? Versus a medical basis to them, which
[the student] has that history. I do recall part of our discussion, though, we had evidence
or information, if you will, from the Children’s Hospital people, from their previous stuff,
that had said in their opinion #filf had gone through the medical treatment, @fiffwas

- - receiving the treatments for the migraines, and in their estimation should be able to attend
school, and they were recommending attending school as much as #ilff could.

(TE 607-608). SN testified that in the Fall of 2011, the student had demonstrated “the ability
to come to school, attend in accordance with a regular class schedule.” (TE 613).
Ade (cstified that there likely was a connection between lack of sleep and the student’s
failure to attend. MW testified, regarding improving sleep habits, that
| I wduld focus on, again, look-ing at developing regular sleep patterns. T would focus more
on, let’s change our environment to make sure we try to go to bed at a certain time and
‘provide reinforcemen_t or systems, if you will, for following that go-to-bed pattern, if you
will, on a regular basis. And also try to look at incorporating various types of reward
systems for sustaining sleep throughout the night.
(TE 615). When asked how he would handle a sﬁ:dent who didn’t go to school in the moming
. and - ‘was “hovering over the toilet with dry heaves,”“testiﬁe_d that if the student’s,
physician did not identif_y a physical cause “we would, again, need to look at isWlWPusing that
behavior to avoid going to school or doing something that morning, is what I'm assuming.” (TE
617). | |
| - The student’s attendance, at least with regard to tardies, appears in part to be a function of
choice, Atm; where 8 currently attends, ;he student goes in late every day (TE
106). According to Exhibit M, the student as of February 11 had been absent 38 days and late 63
days. By way of compaﬁsdn, during approximately the same period during the previous year of

'attendance az*_, the student had been absent 37 % days but tardy only 13 days. (TE 107).

- 16




As there had been no chénge in her medical éondition, this hearing ofﬁéer infers that the reason
" ¥ tardies at m nearly quadrupled over what they were at * is because the student has
chosen to be late every day and there are no negative consequences to doing so.

' The mother requested “fuil Home Hospital and online classes” in Decembef of 2011
because she believed that the student couldn’t go to school (TE 82—85) The mother thought
online classes would be more convenient for the student because the student could do classwork
when il felt like it, even if it was late at night. (TE 85) This reveals that the mother knows the

| student is staying up tate at night, even though ¥ doctors have recormmended regular bedtimes
. and the mother knows the student’s physical condmon at night, at least on some nights, is good
enough for“ to be able to perform school work.
Sleep hygiene and proper diet was been a concern of the student’s doctors as early as
2008. (See Exhibit.C, p. 1-5). While this héaring officer believes the student does indeed have
_migraines, and that they can be extraordinarily painful and debilitéting, this hearing officer finds
that the student’s absences and tardies may be exacerbated by the studgnt’s own choices or poor
} sleep habits. This finding is made as it may be relevant to the discussion of émotional or
behavioral disability elsewhere hereinbelow.

13. The student did not experience 'siguiﬁcant deficits at school due to pain or insommia

| and the student was very engaged and interacted well at . when . attended class.
“stated in her report that as a theorehcal mafter that “[p]roblems such as pain and
insomnia can often interfere with a chlld’s ability to adequately express and utilize intact skilis,
especially in unstructured enﬁroﬂments" and recommended “modifications and accommodations -
to help [the student] o;ompensate for the deficits experienced due tb pain, insomnia, and

 depression.” However, there was not sufficient evidence to find that the student experienced
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significant deficits in MW bility to perform when 4 attended school. There was testimony that
the student was very engaged and interacted well at e when @#fattended. (TE 598).

14. The first time the mother requested an IEP was in a December 5, 2011 email to Mr.

m after retaining counsel. A

(NI, TE 429-430; Petitioner Exhibit L p- 56). Mr. AMVEMINR kept a detailed and
| thorough contact log, (See R&epondent Exhibit 5 and TE 447) There 1s no entry indicating a
_ Tequest for an IEP prior to December 6, 201 1. (TE 448, Respondent Exhibit 5). m
absolutely certam no request for an IEP was made to him prior to that date. (TE 470). An ARC
meeting was set up within 10 days of m:-ecelvmg a request for an [EP, (TE 449).
| It is not the duty of the parent to ask for an IEP or know to ask for one. Thc date when the
parent. asked for an IBP is relevant, though_,to whether the school had reason, prior to December
"5, 2011, to think the student should be evaluated. This heaxiﬁg officer does not accept
Petitioner’s argument that thé mother;s general concerns expreséed in 2010 (TE 67-69)
consﬁtuted a request for_ an [EP.. ", Director of Special Education, testified that
evaluatxon of the student for eligibility for special educatzon began at the December 14, 2011
._ ARC meeting, (TE 293)

- 15. The student requested Home Hospital for thé spring of 2012.

While the mother testified that at the December 201 | ARC meeting and the January 2012
| ARC meeting, the district did not propose anything for the student other than Home Hospifal (TE
226), that testimony is misleading. At the Décernbcr 14,2011 ARC meeting, student’s counsel
told the school district that “full Home Hospital” was what was required.(TE 367). According to
the record of the meeting, When asked if intermittent instruction could be an option for the Home

Hospital, the student stated that fifff would rather be doing all of @ classes online,
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The doctor recommending home hospital at the end éf 2011 was not a doctor from
Children’s Hospital (TE 609). Children’s Hospital doctors had recommended that difattend
scheol. In examining Petitioner’s Exhibit C, it is clear that the doctor recommending home
hbspital simply copied, word for word, the prior year’s recommendation. Agajn, there was no
* mention of insomnia. | |

16. During the Home Hospital period in the spring of 2012, the student chose not fo use

the_ County’s Compass program.

At the December 14, 2011 ARC meeting, after student’é counsel told the school district
that “full Home Hospital” was what was required, the record of the meeting reflects that when
asked if intermittent instruction could be an option for the Home Hospital, the student stated that
8 would rather be doing all of MM classes online, 7
A'studént on Home Hospital can utilize an online program called Compass that (N 7
County.offers. (TE 302). Compass
s a program that covers the core content, is designed as subject matters, you class
- matters. We utilize it in our district for kids that are on Homebound, We utilize it for kids
that need to pick up credit because they’ve fallen-behind, perhaps. We utilize, for
example, our gifted children who want to get ahead, so they may take a class during the
summer on Compass,
Creéﬁmony of @M, TE 302). During the Home Hospital period the previous year, the
student had used Compass and had sucéessﬁﬂly completed fiif¥ classes. The Compass program
was available to the student without charge but the student’s mother opted not to use Compass
and instead chose to enroll inJigMlf County’s BAVEL program. (TE 313). |

17. The BAVEL program is based in S8l County and the student withdrewr from

- County to-enroll in $li#if County.

19




The ontine program, called BAVEL, is baséd in g County and cost $270.00 (TE 92).
In ordér to enroll in BAVEL it was necessary to withdraw fromm County (TE 93), which
: mthdrawal occurred on January 4, 2012 (TE 90), and to enroll in the“County school
district. (TE 301-3 02).

18. At the time §iff withdrew from AN County, the student’s grades were good.

The student withdrew from Mg County on January 4, 2012 (TE 316). At the time of
“ withdrawal, 8 semester grades were as follows: French 95; Biology I 79; Algebra 1I 83;
English II Honors 86; World Civilization 78. -

19. The student did not of necessity incur Internet or computer expéﬁse for enrolling in

BAVEL,
" The mother testified that she had to purchase Windows 7 (TE 96) at a cost of $110.00
- (TE 101} and I_nteniet access at $50 per month (TE 101) to particiﬁate in BAVEL. However, the
_student testified that‘ had a home computer and Internet access prior to participating in
Compass-or BAVEL. (TE 517). The .studen_t had had éccess to. a computer at home as well as
Internet service and prior. to the hearing of this mattér had not requested- that the school provide a
computer or pay fof Internet access. (TE 314) Regarding_Windqws ;?, ‘the student did request
- Windows 7 at a January 4, 2012 meeting, but evidently acquired it_o‘n.‘own. (TE 315-316).
20. BAVEL had available an accommodation “read to text” program that could reduce
the amount of eyestrain from reading on the computer.
The student’s mother was concerned that the BAVEL online program would increase
eyestrain and increase the student’s headaches. NN inquired of BAVEL and reported to
the mother than 2 “read-to-text” audio program was available through BAVEL. (TE 351-352).

There was no testimony ﬁ'om the student or the mother regarding whether Sl took advantage of

20




that program. However, the mother testified that the online cIasses required too much readmg,
which fatigued the student’s eyes and made headaches worse. (TE 104). There was no evidence

" to show how the‘mother knew how much reading was required, other than based upon what the
student told her, but this testimony sugées;fs that the student did nbt take advantage of the read to
text program ‘

21. After the student’s withdrawal to enroll in BAVEL, the student no longer received
services under ” County’s 504 plan, but nonetheless recelved some services from
8 County, inclading a French tutqr, at S County’s expense, and a homebound
teacher who checked in on the student,

See TE 321-322. While the student argues that it took two months to arrange the French
' tufor (TE 354), durmg this period the student was not enrolled in S County. The purpose of
having both homebound and online, according to the mother, wa.ts so that the student could get
_ MW French credit tFrench 2 was not available through BAVEL - Seé TE 103) and also havé a
teacher to help with the online. (TE 88).

~ 22. BAVEL was a program adéquate to meet the stndent’s needs but the student
- withdrew from BAVEL..

The grandmother testified that the online élass.é through BAVEL required the student to
teachiiifelf, but also said her statement was based upon what the student had told her. (TE 287—
) 288) The grandmother testified that she had not reviewed the BAVEL program or observed the
student using the program. (TE 267) The student explained why the BAVEL program was
inadequate in. estimation:
| It started off okay. It was a lot of work. Jt was like the same amount of work [as- ax“] or

more. It was a lot to read. And I had teachers that I would have to call once a week. I could e-

~ mail them. I could do live lessons. And I was like. O, this is great, this will really work, but
really it didn’t work
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Q. It didn’t work because why?

A. Really it required me to be up and awake all day long to try and work on all of it, which I
really couldn’t do. My pain was really bad at the time. It was realty bad when [ started. And [
was basically teaching myself. It was just reading a ton of stuff and then taking a test. I could
call my teachers and ask them what it was about, but that didn’t help at all.

(TE 510). There was no explanation from the student why the fact that Al could call i teachers
didn’t help at all, nor any testimony that g} ever called them or emailed them. The student

testified that i was reading all of the material on the computer, which caused eyestrain. (TE

+ 510). There was no testimony regarding use of the read fo text feature available through BAVEL.

The student dropped all but one class in the BAVEL program. {TE 511).

The student’s failures in BAVEL played a significant role in this hearing officer’s initial

- decision finding the student was disabled. Based upon the rﬁisapprehension that homebound was

permanent and online instruction would not work (inferred because the student withdrew from
BAVEL), it appeared that specially-designed instruction would be required. However, it was

subsequently revealed that the student was attending” and evidence at the hearing, cited

above, indicates that the student did not all of the resources that were available through BAVEL.

23. The school determined that the stﬁdent was not eligible for an TEP at the Eebruary
29, 2012 ARC meeting,
See TE 305-306.
24. Prior to the evaluations conducted at the end of 2011 or beginning of 2012,

Respondent did not have reason fo suspect that the student was a disabled child due to
“other health impairment.”
Everyone agrees that the student has a health impairment due to the after-effects of.

radiation treatment. However, was no evidence that the impairment caused{fifif to perform
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significantly and consistently below the level of similar aged peers or that the student needed
- specially-designed instruction. Accordingly, accomimodations were provided under a 504 plan.

25. Prior to the evaluations conducted at the end of 2011 or beginning of 2012,

| Respondent did not have reason to suspect that the student had an Emotional-Behavioral

| Disability |
There was no evidence that the student had an inability to leam, or to extent it was

impaired that it was not explainable by health factors, to wit, the after-effects of.radiation

. therapy. There was not evidence demonstrating that the student was l_mable to build or maintain

satisfactory iﬁtefpersonal relationships with peers and teachers. To the contrary, it appearéd that

when #fiff attended _school,.interacted well and appropriately. There was not evidence that the

 student that the student displayed inappropriate types of behavior or feelings under normal

‘circumstances or that she displayed a generally pervasive mood of unhappiness or depfession.

. While there was some testimony from the grandmother that the student was depressed at times,
there was not evidence that the student exhibited outward behaviors that Respondent should have
recogmzed as sxgns of deprfssmn

This hcaring officer does not accept Petitioner’s argument that the mother’s generél
complamts should have put the school on notice that the student might have an emotmnal—
. behavior dlsabﬂlty (Petitioner post-hearing brief, p 11). Petitioner argues that “letters from [the
| student’s] doctors™ should have put the school on notme, but there was no testimony regarding
when those were given to the school (see TE 32-3 3), nor are they meﬁtioned in the ARC
‘summary. Regardless, if the 2008 Children’s Hospital report or Dr. ”’s 2010 report was - |

given to the school prior to beginning the evaluation process, those reports refiect concerns and
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recommend monito-ring mood but are insuf’ﬁgient to raise a suspicion that the student had to a
marked degree generally pervasive depression or somatization.

Had an emotional-behavior proﬁlem been suspected, there was no reason to suspect thaf it
| caused the student to performed significantly and consistently below the level of similar aged -
peers. | |

26. Respondent erred in concluding that emotional-behavior disability (EDB) could not

be considered because the student’s difficulties could be explajned by medical issues.
Among the evaluations performed at the end of 2011 was a psychological evaluation by
-m, the school psychologist. In his report. IR stated in his report and in his
testimony at the hearing that EBD would not be appropriate to cbnsider if the condition could be
-cxplaihed by medical issues. (See TE 597). This is an incorrect interpretation of the regulations,

~ 27.The student has not exhibited over a long period of time and to a marked degree

~a generally pervasive mood of unhappiness or depression;
| In the OHI Eligibility Deten‘rﬁnaﬁon Form, Respondent’s Exhibit 8, Respondent
 acknowledges that the student has depression. Although @il incorrectly decided that EBD
“could not be cousidered, psychological evaluations pertinent to determining the existence of such
a disability were performed. Thus, though the ARC (iid nét “check the boxes” on EBD, the ARC
did create a record from which eligibility as EBD can be determined.
: Dr.u’s 2010 report found “new but mild, mood concerns.” Dr. s 2012 report
(Exhibit E to Petitioner’s Brief Regarding Eligibility) found that the student suffered from
depression and ﬂlat, in her oﬁinion, the student Qas
eligible for an Individualiied Educational Progfam (IEP) as factors associated withifiif
medical history undercut academic performance (via pain and mood problems). We
support an IEP that includes modifications and accommodations to help [the student]

compensate for deficits experienced due to pain, insomnia, and depression,
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A’ zcport (Exhibit F, p. 3 in Petitioner’s Brief Regarding Eligibility) found

Anxiety and Depreésion which each received an extremely high “Clinically Significant”
score which represents a major level of conceérn for atypical emotional functioning,

However, the depression is not gencrally pervasive, which is what is required to qualify as a
disabled child under applicable law. The student’s day-to-day functioning at school indicated

that the student is not withdrawing and is engaged in school when §li¥attends. (TE 598-599).

28. There is insufficient evidence to conclude that student has exhibited over a long

period of time and to a marked ﬁegree a tendéncy to develoﬁ physical symptoms or fears
associated with peréonal or school problems. .

The student reported feeling stressed By the academic demands at“ and the pressure
: of catching up. There was some evidence that the student may be beeﬁ experiencing physical

symptoms associated with school problems. In Dr. ~’s report (Exhibit D in Petitioner’s

-

~Brief Regarding Eligibility) based upon evaluations in March of 2010, ” recommended
that the student’s |

mood and emotional regulation be closely monitored, as data collected as part of this
‘evaluation suggest ongoing somatization that may be explained by @@ medical
‘condition(s) but may alternatively reflect underlying emotional distress. In addition, new
- ‘but mild mood concerns were also apparent in the present behavioral data. If these
+ conceins are impairing in [the student’s] daily seitings, intervention should be
considered.

However, the record does not reflect that any of the student’s doctors found the condition
- serious enough to require intervention. Dr. ms recommended as follows:

With respect to positively impacting upon [the student’s] sleep, steep hygiene is very
important, and a regular schedule coupled with nine hours of sleep each night will
increase [the student’s] energy level during the day. [The student] wil] benefit from a
regular sleep schedule with a consistent bedtime employed both on weeknights and
‘weekend nights. Additionally, maintaining health eating habits (i.c. three meals per day
with several snacks will also be beneficial for [the student’s] physical stamina and
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cognitive functioning during the school day. If more assistance is needed, contacting
medical providers to medically evahuate/address sleep concerns is recommended. ... If
{atigue is disrupting school, addressing i sleep is the most appropriate and effective
intervention, and it will remain important for [the student] to attend school. .. ..

@R 2012 report (Bxhibit F, p. 3 in Petitioner’s Bricf Regarding Eligibility) also
found possible evidence of somatization:
Anxiety and Depression which each received an extremely high “Clinically Significant”
score which represents a major level of concern for atypical emotional functioning. Of
even greater significance is the “Clinically Significant” highly problematic T-Score
eared in the individual category associated with Somatization, which indicates that [the
student] reports experiencing an elevated amount of physical aches and pains without
having legitimate physical causes. This highi tendency for somatic complaints is very

consistent with the youngster’s behavior patterns in recent months which have led to
significant levels of school absenteeism,

However, somatization is not the only possible explanation fo account for why the student might
re;iort physical symptoms _for which there was no medical explanation. The student also could be
exaggerating ¥ symptoms to avoid going to school. (NN testified that
- It’s difficult to determine with 100 percent accuracy, is it completely psychosomatic,
these headaches, or just made-up symptoms, right? Versus a medical basis to them, which
[the student] has that history. I do recall part of our discussion, though, we had evidence
or information, if you will, from the Children’s Hospital people, from their previous stuff, .
that had said in their opinionlifPhad gone through the medical treatmen was
receiving the treatments for the migraines, and in their estimation should be able to attend
school, and they were recommending attending school as much as @il could.
(TE 607-608). ”testiﬁcd that in the Fall of 2011, the student had demonstrated “the ability
to come to school, attend in accordance with a regular class schedule.” (TE 613). Oy
testified that if the student’s physician did not identify a physical cause for the student’s poor
attendance “we would, again, need to look at is ##Pusing that behavior to avoid going to school
or doing something that morning, is what I'm assuming.” (TE 617) Currently the student js very

happy at §lNge and reports feeling less stress than g9 did at“, yet is tardy even more than
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. was atm and reported no change m.physmal symptoms as aresult of the changing
schools.

F inally, there could be a medical explanation for the symptoms - fallure to follow proper
- sleep hyg:ene and dzet, an ongoing concern of the student’s doctors at Children’s Hospital since
2008.

Weighing all of the foregoing, there is insufficient evidence to find that student has
exhibited over a long period of time and to a marked degree a tendency to develop physical
éyrnptoms or fears associated with personal or school problems.

29. The student enrolled in ”“ without consent from or advance notice

-to Respondent.
The student’s mother was notified on August 13, 2012 that Respondent wﬁs preparéd to
develop an IEP for the student. (TE 168) The student decided to aﬁénd~ on or gbout
- August 15, 2012. (TE 166). It is undisputed that* offers no special education services.
. The student enrolied at”_ with consent from or advance notice to Respondent. See TE
340, |
-7 30. To the extent the studeﬂt is performing better at*, it is because the _

academic work there is less demanding than the it was at k.

* The student testified that, beginning i in elghth grade,“ would get “extremely behind” in
.schoolwork at @il and

I would have so much work to catch up on that I would be spending all night
trying to get it done. There was loads and loads of work to try and catch up on, I
didn’t know what they were tatking about in class when I did go back because 1
missed two days and they had move on so quickly. It's very fast pace at A

 (TE 482). The student also was taking honors ¢lasses at i
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IIPRPE MR, . private school, emphasizes religions insuuction.m '
who is in charge of *m testified that “ guess I might be getting myself in
trouble, but, you know, I could care less whether they learn algebra, but if their soul is nght
(P dep. 26).

The student enrolled in honors classes at I, but Wdoes not have honors classes.
(TE 530). Nonethless, the student testified that the classes at Nl are “challenging” (TE
330). However, the evidence suggests otherwise.

The student’s attendance at Sl has involved more tardies than at $* The
stude-nt’s first class at ”’éach morning is math (”dcp..ZS). As testified to by the
student, #iVis late every day, so Ml either receives no in~class math instruction or less in—class
math instruction than the other students. Nonetheles_s, the student had an A in Algebra 2 in the
first quai"ter at*(* dep 54). Regarding the difﬁculty of the work at”, o |
testified “to be hones.t with you, you know, it’s not hard to do the work. It’s workbaook
- work....” (MWl dep. 46, emphasis added).

31 mprovides accommodations but does noi provide special education services

to the student,

There are only 11 students in the entire junior class at inye Sepiivy t’I‘E 522). The
mother, who is not an educator, atttibutes the student’s success at“to smaller classrcoms
which, she speculates, leadé to better one-on-one instruction. (TE 109) The mother testified that
the student gets “one.on oﬁe” instruction af ” (TE 229-230) but no foundation was laid to
show how she could know this. The mother agreed that whether at “or at i, the
student only received one-on-one instruction when gl was at school., (TE 163) In response to

leading questions, the mother testified that m offered the student “instruction to meet.
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unique needs” and “adapted i work to help. learn” (TE 229) but no foundation was laid to
show‘h.ow the mother knew this or was qualified to give such an opinion.
The granquther testified that the student gets one-on-one instrﬁction at ” (TE
270), but it was clear that she had not observed the studéﬁt at “ (TE 284) or been told tIns
.byu personnel. The grandmother testified that when the student misses school at
”: “they immediately address What‘missed so that .doeszi’t get behind. They better
accozrunodate‘needs.-. .” However, no foundation was laid to show how the grandmother
knew what took place at ”or that she was qualiﬁed to give opinions evaluating the
aéconnnodations “made. The grandmother testified that she had never gone to w
“to observe the instruction the student waé rewiﬁg. (TE 283-284).
The student is happy with the instruction W receives at ”, though “does
not send tutors to the student’s house or provide the student with online instruction. (TE 268).
| Regarding the instruction ‘_receives at “, the student testified:
The teachers [at (¥4 are very proactive to get me throﬁgh- school. They really
understand my situation. So they are pushing me through school. They are helping
me....They’re reducing my workload, giving me the one-on-one instruction that I need
that I was never given atb. . =
(TE 521-522). Accordiné to the student, the English teacher only teaches dﬁring part of the class
and then will reteach the material to the student vnil gfPoar understand it. (TE.523),
- This hearing officer is skeptical that the quality of instruction accounts for the student’s
success at “ NP, w0 runs m testified that only one of the persons teaching fhg
student at §MWMphas a Kentucky teaching certificate. (”dep 14). T is more likely that the
less demanding academic requireménts aré what accounts for the student’s success atm.
Regardless, what is being pfovided is accommodation, not special edumﬁon. Acqording

to WM who runs Mgy, Mowmlagy o vides the student extended time for assignments,
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especially math. (JAs® dep. 30). Other than Wiﬁl.ﬁﬁﬂl class at“, there have been no
medifications in any of the student’s classes. T dep. 43). M8 testified that the stucient
: re;oeives the same amount ﬁf attention as all of the other students, (UMY dep. 45). Even the
student also testified that the assistance offered the student atw is the same offered to all
of the other students at m and the sfudent receives the salﬁe assignments and takes the
same tests as the other students. (TE 523 -524)‘. |

- @ testificd that MM docs not adapt the way the instruction is delivered to meet
- the unique needs of their students. (e, Dep. 52), wdow not offer special educatmn
services. (TE 169-170). In the Bible study class, the student is perm:tted to study in a room by
MWself because of_ the noise @MY dep. 48), but Mliseye is not giving the student instruction
different from the instruction received by other students andﬂls not recewmg any additional

tutonng (m dep. 54)

'32. The student has not performed significantly and consistently below the level of
'similarly-;-aged.peez.'s.

At tllle time the student was evaluated for eligibility, cognitive testing by Children’s

Hospital showed that the stuﬁent was well within average range; had a high-average IQ of 110;
| and had mental processing skills in the average.range. (TE 324).

The student’s grades at“were good, ranging ﬁoﬁz Afs to C’s. (TE 148-;149).“
grades at ”,me A’s and B’s, (TE 154-155). The student achieved proficient scores in all
core content areas in 2009 and 2610. (TE 158). At #ijfle, MW tcacher, Mrs. haope¥, said gl was
*“incredibly successful” in World Civiés class and did not need a lot of accommodations to

achieve academic success, other than extended time. (TE 208). Some zeros that appear onfiiiF
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grade reports from 2010 to 2011 reflect assignments that were excused as accommodations, {TE -
307-308; TE 219-220). |

There was no objective data that showed that the student was performing significantly
and consistently below the level of similarly-aged peers, (TE 331).

The student did not'perfonn'successﬁﬂiy during the mdnths that éi#Wwas enrolled in
- R County’s BAVEL program, but that was a temporary arrangement. ’suhsequenﬂy
enrolled inw and is doing well there,

The PLAN test is a pre-ACT test to determine how a student would perform on the ACT.
When the student took this during “sophomore year, in September of 2011, glranked at 92
percent nanonally,m English among tenth graders, meaning that only 8% of tenth graders
throughout the nation rank higher than the student. (TE 441 ~442). . ranked in the 64™
percentile in math, (TE 442). $#ranked 93* percentile in roading and 89™ in science, (TE 443),
o composite score was 89® percentile, meaning that only 11% of tenth graders throughout the
nation scored I'ughser than 0 did (TE 444).

‘Whatever impairments the student may have, they have not caused #lfto perform
s:gmﬁcantly and consistently below the level of snmlar age peers

CONCLUSIONS OF LAW

1. Compﬂance with the 504 plan is not at issue in this case.

Petitioner argues in @ brief regarding whether Respondcnt fu]iy execu@ the 504 plan.
However, this pfdceeding concerns whether the student is eligible for services under IDEAA.

2. Predetermination is not an issue in this case.

The notion 6f predetermination came up during the healiing, but it was not alleged in the

due process complaint nor any amendment to the complaint. (TE 355-356).
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3. The fact of absences alone does not qualify the student as disabled,
Weixel v. Board of Educ. Of City of New York, 287 F.3d 138 (2™ Circuit 2002), held that
| allegations that a student who was diagnosed with chronic fatigue syndrome and fibromyalgia
had disabling physical ailments that limited her strength, vitality, and alertness and made it
. impossible for her to attend school, and as a result of her inability to attend classes, she required
special education in the form of home instruction, was sufficient to support claim that student
- was a “disabled child” within the meaning of the IDEA.

| In the present case, it is not impossible for the student to attend school and’was, at the
time of the hea_ring, attending school. This hearing officer entered his initial ruling under the
misapprehension; based largely on counsel for Petitioner’s insistence at the December 2011 ARC
meeting that the student be on “ﬁll Home Hospital” and the Respondent’s acquiescence to that
demand,-that the student was unable to attend school on a permanent basis. However, the facts
have shown that the stodent is able to attend school. Wiexel no longer applies uﬁder_ the facts as
established through the hearing,

Also, as concluded elsewhere bereinbelow, absences and Home Hospital do not in _
themselves establish a need for specially-designed instruction.

4. The stuﬂent_ does not have an emotional disturbance.

- 34 CFR 300.8(4)(i) defines emotional disturbance as follows:
- Emotional disturbance means a condition exhibiting one or more of the following
characteristics over a long period of time and to a marked degree that adversely affects a

child's educational performance:

(A) An inability to learn that cannot be explained by intellectual, sensory, or health
factors. '

(B) An inability to build or mamtam satisfactory mterpersona} relaﬁonshps with peers
and teachers
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(C) Inappropriate types of behavior or feelings under normal cil;cumstances.
(D) A general pervasive mood of unhappin&ss or depression.
(E) A tendency to develop physical symptoms or fears associated with personal or school
problerns. :
There was no evidence that (A) through {C) applied to this student and per fact-finding
hereinabove neither (D) nor (E) apply. |
| 5. If the student had an emotional disturbance, #ilfstill would nﬁt qualify for
‘special education because such a c‘omil_ition would not adversely affect the child’s
édl_lcatim_lal pérformance. _
707 KAR 1:002(2) provides that “[a]dverse effect means that fhe progress of the child is
‘ impeded by the disability to the extent tlI.xat the educational pcrformanc.e'is significantly and
consistently below the level of simil_ar age peers.” In the present case, this hearing officer found
that the student was not shown to have performed significantly and consistenly below the level
- of similar age peers. |
6. The student does not qualify for special education as an “other health impaired”
student because such impairments as exist do not adversely affect the child’s educational
performance, -
| Under 34 CFR 300.8(9), a student may qualify as a disabled child if the student has
| ﬁmited éuength, vitality and alertness that results in limited alerm-essl-to with respect to the
educational environment, which is (a) dueto chromc or acute he'a:lth problems AND
(b) adversely affects a child's educational performance.
Part (a) of the féregoing is satisfied. However part (b) is n@t becausé 707 KAR 1:002(2)

prpﬁdes that. “[a]dverse effect means that the progress of the child is impeded by the disability
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f:o the extent that the educational performance is si gnificantly and consistently below the level of
sirnilar-ége peers.” In the present case, this heariﬁg officer found that. the student was not shown
to have performed si gniﬁcéntly and consistently below the level of similar age peers.

7. Were the student “other health impaired” or “emotionally disturbed” sl still
would not qualify for special education because @ does not need speciailly-designed
instruction, - | |

A child with other health impairment or emotional disturbance is not a child with a
disability unless by reason of same the child needs special education services. 20 USC
1401(3)(A). Specially designed instruction means

adapting, as appropriate to the needs of an eligible child under this part, the content,

methodology, or delivery of instruction— , -

(1) To address the unique needs of the child that result from the child’s disability; and

{ii) To ensure access of the child to the general curriculum, so that the child can meet the

*educational standards within the jurisdiction of the public agency that apply to all
children. '

34 CFR §300.39(b)(3). _
Per the fact-findings in this case, the student did not receive special education services at

P8 :nd is not receiving them at‘m. The placement desired by Peﬁtioner, matriculation at
”_, would not involve the provision of special education.

| Frequent absences and placement on home hospital does not by itself prove that a student
requires specially-designed instruction. Brado v. Weast, 53 IDELR 316 (D. Md. 2010); Pocono
'+ Mountain Sch. Dist.36 IDELR 224 (PA SEA 2002); Dep 't Lishon Sch. Dept. 33 IDELR. 172
(ME 2000).

8. would not be an appropriate placement, were the student eligible for
special education services.

Were the student disabled and entitled to special education services, #lSONg® would not
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‘ be_axi appropriate placement. W does ﬁot provide special education services and provides
no services that are not also available at figi,

9. Petitioner is not enﬁﬂed to reimbursement for tuitionl atw :

Were the student disabled and entitled to services, S would not be entitled to
_ reimbursemént for tuition at m Petitioner gave no notiée of' intent to enroll the student
at SR and w would not be a proper placemeﬁt for a child that needs special education
because {niliuge of_fers no special education services, In aiddftion, fimiggy offcrs no sefvices or
accommodations that arc not available at . - | |

| Placement at and reimbursement of tuition for private schools that do not or cannot

K prov1de special education services is not penmtted under IDEAA. Berger V. Medma Caty Sch.
Dist, 348 F. 3d 513 (6“‘ Cir. 2003), Rome Sch. Comm. V. Mrs. B, 247 F.3d 29,33 (1% Cir. 2001);
- Florence County Sch. Dist. Fourv. Carter by & Through Carter, 510 US 7, 12-13 {1993); J.G.
Kiryas Joel Union Free Sch. Dist., 777 F.supp 2d 606 (S.D. N.Y. 2011); C’ovingtbn v. Yuba City
Unified:School District, 780 F. Supp. 2 1014 (E..D. Cal. 2011)

10. The stqdent is not entitled to compensatory education. |

Reid ex rel. Reid v. Dist. Of Columbia, 401 F.3d 516, 524 (D.C. Cir. 2005) provides that
- compensatory e&ucation may be awérded to put a student in the pdsition - .\.v.ould hé.ye
oﬁcupied but for the denial of special education services: |

The ultimate award must be reasonably calculated to provide the educational benefits that

Hikely would have accrued from special education services the school district should have

supplied in the ﬁrst place,

Were the student disabledlal_ld entitled to services, no evidence was presented to establish
that @ was denied a Free and Appropriate Public Education. The student is not disabled and

does not require special education services. The accommodations being provided at the student’s
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_ des:red placement, m do not include special educahon services. No proof was presented
regardmg what compensatory education services would be requested by Petitioner.

11. The student is not entitled to reimbursement of any expenses,

The student already had a computer and Internet access prior to enrolling in Compass and
the costs of French tutonng, enrollment in BAVEL and Windows 7 were not incurred in order to

- have special education services. And, as counsel for Respondent points out, KRS 157.270
- providing for in-home instruction twice a week for one-hour 'visifs imposes no.obligation to
make online instruction available. | |

| 12. There is no violation of Child-Find.

Per the fact-ﬁndings hérein  Respondent had no reason to suspect that the student was |
disabled prior to the mother’s request for an IEP evaluation. Board of Educ. of Fayette County v,
L.M, 478 F.3d 307 (6" Cir. 2007) holds that there may bea v101auon of child find occurs if the
school overlooks clear signs of disability and is negligent in failing to order testing, or that there
is no rational justification for not deciding to evéluate. The fact thatra child struggles in school or
Tequires extra services to assist in staying on Ipace' with classmates does not necessarily mean an
evaluation must be made. In the present casc, the student was absent frequently, but with
accommodations under her 504 plan was eaming As, Bs, and Cs. Per the'fact-ﬁndings herein, 'the
_student was not consistently and signiﬁcéntly performing belOvé the level of similar age peers.

1t has been determined that the student in fact is not disabled and does not need specially-
| desxgued mstruc’uon There cannot be a Child Fmd violation if the student was not ehg1ble for
services. D.G v. Flour Bluﬁ" Ind. Sch. Dist., 48] Fed. Appx 887 (5% Cir. 2012) Inire: Student

with a Dtsabzlzty, 109 LRP 27582 (Ky. SEA JuIy 31 2008)..
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DECISION

Petitioner is entitled to no relief and Respondent is the i)revaﬂing party on all issues,

NOTICE
A party to a due process hearing that is aggrieved by the hearing &ec_isien may appeal the
| decision to members of the Exceptional Children Appeals Board as assigned by the Kentucky
'Department of Education at Office of Legal Services, Capital Plaza Tower, First Floor, 500 Mero
Street, Frankfort KY 40601 . The appeal shall be perfected by sending, by certified mail, to the

Kentucky Department of Education, a request for appeal within thirty (30) calendar days of date

Yan

MIKE WILSON, HEARING OFFICER

of the hearing officer’s decision.

Dated June 3, 2013.

CERTIFICATION:
A copy of the foregoing was mailed to the foIlowing on June 3, 2013:.

o
. o
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Hon. Kevin Brown -

Assistant General Counsel
Kentucky Department of Education
Capital Plaza Tower

500 Mero St.

Frankfort KY 40601

MIKE WILSON, HEARING QFFICER
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